Proposal for a Florida Land Use Board of Appeals

The Florida Chapter of the American Planning Association recommends that the legislature create a Florida Land Use Board of Appeals to hear appeals on certain local or state land use decisions.  These could include appeals of developments of regional impact, as well as appeals of comprehensive plan compliance decisions made by the Department of Community Affairs. The Florida Board could also hear plan consistency challenges now heard under Section 163.3185, Florida Statutes, and other local quasi-judicial land use decisions. The types of land use decisions under the jurisdiction of the Land Use Board of Appeals could be phased over a period of time, depending on the Board’s experience and the political acceptability of the proposed changes.  For example, the first phase might include responsibilities for DRI and comprehensive plan compliance decisions now heard by the Governor and Cabinet, with later phases including appeals now heard by the circuit courts.   
The Board could be appointed by the Governor, confirmed by the Senate, and could be established either in Tallahassee, or as regional boards within each of the five judicial circuits of the state.  By having a specialized judicial body review land use decisions, the state can 1) establish greater consistency and predictability in the land use process, 2) better assure the quality of decisions, and 3) help to create a more efficient land use process, including less expensive and more cost effective reviews.  To be most effective, certain issues must be addressed in creating a Florida LUBA, including term of appointments, appointee qualifications, whether appointees should be limited to attorneys, what would be the standard of review, and whether additional authority would be granted to resolve land use related disputes.  Furthermore, early informal dispute resolution would be a required step in the LUBA decision-making process.
We can look to the example of the Oregon Land Use Board of Appeals, or “LUBA,” established in 1979; six years after adoption of that state’s landmark planning law that was in many ways the progenitor of the Florida growth management legislation. LUBA was created to reduce the procedural complexity that had evolved within the Oregon land use system, where different types of land use challenges were split between multiple forums, including trial courts and administrative agencies.  The same criticism could certainly be made of the Florida judicial review system.  In creating LUBA, the Oregon legislature stated that “time is of the essence in reaching final decisions in matters involving land use and that those decisions be made consistently with sound principles governing judicial review.” 
  

According to 1000 Friends of Oregon, LUBA has been very successful in doing both, with its decisions made in almost half the time as those made by the circuit courts when they had jurisdiction.
  LUBA's review process is subject to strict deadlines, and the filing fee and deposit for costs at LUBA total $200. Attorney’s fees and time-related costs are controlled by the expedited review schedule.  According to 1000 Friends of Oregon, many citizens have been able to represent themselves effectively before LUBA, without hiring a lawyer. The quality of the LUBA decisions may be interpreted in part by the success rate on appeal to the Court of Appeal; 70-74% of LUBA decisions are upheld by the appellate court, nearly twice the affirmance rate of the circuit courts’ land use decisions before LUBA was created.

The Florida Supreme Court has expressed concern about the disparate ways in which the state circuit courts review local government quasi-judicial decisions, in that some use a three or four judge panel, while others use a single judge.  In Florida Power & Light v. City of Dania Beach,
 the Court referred to the Rules of Judicial Administration Committee of The Florida Bar the question of whether a panel of judges should be required for certiorari review.  Most recently, the Court also referred to the committee the question of whether the Court should implement a rule requiring written final decisions with detailed findings of fact in local land use actions that are subject to review in the courts.
   A Florida LUBA could provide some consistency and guidance to the local land development approval process.  More generally, a Florida LUBA could increase procedural uniformity, the timeliness of decisions, the quality of review and the accountability of the process.
� Or. Laws 1979, ch. 772, Section 1a, as quoted in Valley & Siletz R.R. v. Laudahl, 681 P. 2d 109 (Or. 1984) (en banc).


� Interview with Robert Liberty, Executive Director of 1000 Friends of Oregon, October 19, 2001; see also Frequently Asked Questions on the organization’s website.
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� Broward County v. G.B.V. International, Ltd., 787 So.2d 838 (Fla. 2001).
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