
THE 2005 GROWTH MANAGEMENT LEGISLATION

CS/CS/CS SB 360

As Summarized by Hopping Green & Sams

Background:

In January 2005, the Department of Community Affairs (DCA) pursuant to the Governor’s call for growth management reform issued a 172-page bill that focused on hard concurrency for water, schools and transportation facilities; protection of priority state interests (mostly environmental) and Development of Regional Impact (DRI) reform.  Simultaneously, Senate President Tom Lee had been calling for funding of Florida’s growth related infrastructure.  Estimates are that there is a backlog for infrastructure for roads, schools and other facilities needed to accommodate growth of somewhere between $35 billion and $50 billion.  


When the 2005 session started in March, the legislature began to address these growth management issues.  The result of their efforts is CS/CS/CS SB 360.  If newspaper reports are accurate, no one is happy with all of SB 360.  Anti-growth environmentalist complain that it does not do enough; the business community is confused and disappointed that no significant DRI reform was contained in the bill and that additional bureaucracy was generated by relatively hard concurrency for schools and transportation facilities and by the fact that these are to be linked together through the “financially feasible” Capital Improvement Element (CIE) of local comprehensive plans.  The business community was also disappointed that the stage is set for numerous moratoriums since “affected parties” were given the right to challenge the required annual update of the CIE which is now subject to compliance review by the DCA.

The good news is that the bill provides approximately $1.5 billion in funding for the current year and $750 million in recurring funding.  
Senate Bill Highlights:

Funding:  The Senate’s original position was that there was approximately $6.9 billion in unused and available local option taxes that could be imposed by local governments if they had the will to do so.  The Senate’s proposal was to give local governments the opportunity to impose these taxes without referendum, either by a simple majority or by a super majority vote of their Boards.  The Senate’s proposal would have also allowed municipalities to impose a new local option documentary tax.  

The House position was that the current budget bonanza provided approximately $1.5 billion in real dollars that could be used this year to fund infrastructure backlog.  The House opposed any tax increases.
In the end, the House, led by Chairman Randy Johnson, position prevailed on this issue and no new taxes were enacted.  Attached is a document that summarizes the amount of money available and how the approximate $1.5 billion will be spent.  This represents the first time in over 30 years that significant funding will be devoted to attacking the very significant infrastructure backlog Florida has.

Concurrency:  Concurrency is a doctrine that requires the infrastructure to serve development be in place when the development occurs.  SB 360 provides new concurrency requirements for water supply, schools and transportation facilities.
Water Supply:  Adequate water supplies and potable water facilities must be in place and available to serve new development no later than the issuance by the local government of a certificate of occupancy.  Prior to approval of a building permit, the local government must consult with the applicable water supplier to determine whether adequate water supplies to serve the new development will be available no later than the time of issuance of the certificate of occupancy.

Transportation Facilities:  Transportation facilities needed to serve new development must be in place or under construction within 3 years after the local government approves a building permit that results in additional traffic.  This is a change from the existing 5-year provision in current law.
Public Schools: A local government may not deny an application for site plan, final subdivision approval or phase of development approval authorizing residential development for the failure to achieve and maintain the level of service standard for public school capacities in a local school concurrency management system “where adequate school facilities will be in place or under actual construction within 3 years after the issuance of final subdivision or site plan approval.”  

Softening Hard Concurrency:  The bill contains provisions in several places which are designed to facilitate development by ameliorating the rigid new provisions associated with water, school and transportation facility concurrency.  The leading element of this is the “proportionate share” provisions.  For schools, proportionate share payments allow school concurrency to be satisfied if the developer executes a legally binding commitment to provide mitigation proportionate to the demand for public schools to be created by the actual development of the property.  The bill lists mitigation options which include contributions of land; construction expansion or payment for land acquisition; construction of public schools and mitigation banking.  The developer must enter into a binding development agreement with the local government agreeing to provide its proportionate share mitigation for the additional residential units approved by the local government in the development order.  This mitigation is authorized as a credit against impact fees.  

A key section of the bill is Subsection (16) of Section 163.3180 (concurrency).  This Subsection provides for the methodology that allows developers to pay their proportionate share mitigation for transportation facilities.  Subsection (16) requires the creation of Transportation Concurrency Management Systems by December 1, 2006.  It provides that a developer may choose to satisfy all transportation concurrency requirements by contributing its proportionate share if transportation facilities identified as mitigation for traffic impacts are:

1) Specifically identified for funding in the 5-year schedule of capital improvements in the Capital Improvement Element of the local plan, or

2) Identified in the long term concurrency management system, or

3) If contributions or payments for such facilities or segments are reflected in a 5 year schedule of a capital improvement plan in the next regularly scheduled update of the local Capital Improvement Element.

This section goes on to provide that proportionate fair share contribution “may not be found not in compliance” if additional contributions, payments or funding sources are reasonably anticipated to fully mitigate impacts on transportation facilities during a period not to exceed 10 years.  Subsection (16) also lays out what is considered a fair share and concludes Subsection (16)(c) with the following:


“A local government may not require development to pay more than its


proportionate fair-share contribution regardless of the method of 
mitigation.”

Because Subsection (16) has a significant interrelation with the “financially feasible” Capital Improvement Elements now required, it must be carefully read and analyzed since transportation concurrency is a very expensive item.
Financially Feasible Capital Improvement Element:  SB 360 creates a new definition of what is a “financially feasible” Capital Improvement Element of a local comprehensive plan.  This new definition cross references Subsection (16) discussed above.  SB 360 contains new requirements for annual update of Capital Improvement Element (CIE) and requires that it be financially feasible and that it must ensure concurrency is satisfied.  The bill requires a copy of the ordinance adopting the CIE to be updated annually after a single public hearing.  The element must be submitted to the DCA for its compliance review.  Adoption of the CIE is subject to challenge by affected citizens.  This is a very controversial part of the bill and one that sets the stage for possible construction moratorium should an affected party challenge a local government’s CIE.  The other problem created by this part of SB 360 is when all 500+ local governments submit their annual CIE updates to the DCA for its review, it is doubtful the DCA will have adequate existing staff to conduct these reviews in a timely fashion.

Visioning

Local governments are encouraged to develop “community visions”.  SB 360 provides for how they must go about this; what sort of hearings they must undertake; what issues they must consider and authorizes them to be eligible for certain plan amendment review reduction incentives if they undertake the visioning process.
Urban Service Boundaries:  SB 360 encourages designation of an urban service boundary (USB) for compact, contiguous urban development within a 10-year planning timeframe.  With regard to USB’s, the legislation provides that new development outside an USB may not be prohibited, but local governments are encouraged to require a full-cost accounting analysis for any new development outside the boundary and to consider the results of that analysis when adopting a plan amendment for property outside the USB.  

DRI Impact:  SB 360 does not contain any significant DRI reforms.  However, it does create exemptions from the DRI review process for development within USB’s; rural land stewardship areas; and urban infill and redevelopment areas provided that the local government has entered into a binding agreement with (adjacent) impacted neighboring jurisdictions and the Department of Transportation regarding the mitigation of impacts on state and regional transportation facilities, and further provided that the local government has adopted a proportionate share methodology. 
Section 38 and 39 of the bill also provide some grandfathering for existing or under-application DRI’s.  Specifically, Section 39 provides that unless a developer elects otherwise in writing, the provisions of SB 360 do not apply to any DRI for which a development order has been issued prior to the effective date of the act (7/1/05) or for which a DRI application has been submitted prior to 5/1/05.  
The bill also contains language with regard to rural land stewardship areas; alternative water supplies; and a number of process provisions relating to the adoption of CIE’s, EARS review, etc.  

Century Commission:  Section 11 of SB 360 creates a 15-member Century Commission for Sustainable Florida.  The purpose of the Commission is to put together 15 wise men and women to plan for Florida’s future growth.  This could be a very significant portion of the bill.
Boundary Coordination:  OPPAGA is charged with conducting a Regional Planning Council, Water Management District and Department of Transportation boundary study to determine if these boundaries can be made more “coterminous”.

Transportation Regional Incentive Program is created within the Department of Transportation.  This involves a 50% matching program and contains language to encourage the establishment of “corridor management techniques, including access management strategies, right of way acquisition and protection measures, and appropriate land use strategies, zoning, and setback requirements for adjacent land uses.” The corridor management provisions could become a significant problem for property owners adjacent to state roads.

Miscellaneous Transportation Programs
Amends existing Section 337.11 relating to the contracting authority of the Department of Transportation, with regard to resurfacing and minor bridge projects; and with regards to major bridge or limited access facility or developer rail corridor creates provision in Section 339.155 relating to additional transportation plans to be put forward through interlocal agreements. 

MPOs 
Contains extensive reenactment of language relating to Metropolitan Planning Organizations in Section 339.175. This effort is designed to integrate MPO’s into the new traffic concurrency and planning process.  

School Concurrency Task Force

Section 30 of the bill creates an 11 member School Concurrency Task Force to work its way through streamlining the process and procedures for establishing school concurrency.   

Impact Fee Task Force
Section 31 creates the Florida Impact Fee Review Task Force consisting of 15 members to deal with an issue that was dropped from the bill wherein the homebuilders sought to make it easier to challenge impact fees by changing the standard of proof from “fairly debatable” to “preponderance of the evidence”.

County Transportation Programs
Section 32 contains a County Incentive Grant Program requiring 50% match of costs by local government for eligible transportation projects. Section 33 contains a Small County Outreach Program designed to give some flexibility to DOT to fund small county roads.

High Growth Counties
Section 37 contains a new section relating to High 
Growth District Capital Outlay Assistance Grants for school districts in high growth counties.  This was something that Representative Randy Johnson desired.
Section by Section Analysis 

Overview of Section Analysis

Some have estimated that there will be a $ 35 billion shortfall over the next decade
, while others place the shortfall near $50 billion. The state’s local transportation needs for metropolitan areas range between $7 billion and $22 billion, and water project infrastructure needs are estimated to require $14 billion.
 With such a large price tag on infrastructure needs, a major concern amongst developers, the State, and third parties is just who is going pick up this gargantuan tab? 

Section 1: § 163.3164 F.S. Local Government Comprehensive Planning and Land Development Regulation Act; definitions
Adds New Subsection (32) 

The legislature added the term financial feasibility to 163.3164 FS. This term is important to the revisions of other sections of Chapter 163. “Financial feasibility” means:

“that sufficient revenues are currently available or will be available from committed funding sources for the first 3 years, or will be available from committed or planned funding sources for years 4 and 5, of a 5-year capital improvement schedule for financing capital improvements, such as ad valorem taxes, bonds, state and federal funds, tax revenues, impact fees, and developer contributions, which are adequate to fund the projected costs of the capital improvements identified in the comprehensive plan necessary to ensure that adopted level-of-service standards are achieved and maintained within the period covered by the 5 year schedule of capital improvements. The requirement that level of service standards be achieved and maintained shall not apply if the proportionate-share process set forth in § 163.3180(12) and (16) is used.” 

Existing § 163.3180(12) allows a multiuse development of regional impact to satisfy the transportation concurrency requirements of the local comprehensive plan, the local government's concurrency management system, and § 380.06 by payment of a proportionate-share contribution for local and regionally significant traffic impacts, if authorized by a local comprehensive plan and it meets the requirement of sub-sections (a)-(e) of (12). 
New § 163.3180(16) provides a method for the mitigation of the impacts of development on transportation facilities through the cooperative efforts of both the public and private sectors. The method for calculating proportionate fair-share mitigation under § 163.3180 (16) is the same as that in § 163.3180(12). A local government is required to specifically authorize proportionate fair-share mitigation in the comprehensive plan at the project level for transportation, and “[b]y December 1, 2006, each local government” must adopt an ordinance listing a “methodology for assessing proportionate fair-share mitigation options.” The FDOT must develop a model transportation concurrency management ordinance to guide local governments in developing methodologies “for assessing proportionate fair-mitigation options.” A developer can satisfy “all transportation concurrency requirements by contributing or paying proportionate fair-share mitigation if”

(1) “transportation facilities or facility segments identified as mitigation for traffic impacts are specifically identified for funding in” either:

a. “the 5-year schedule of capital improvements in the capital improvements element of the local plan or” 

b. “the long-term concurrency management system;”
 OR
(2) “if the contributions or payments to those facilities or segments are reflected in the 5-year schedule of capital improvements in the next regularly scheduled update of the capital improvements element.” 
If additional contributions, payments or funding sources are reasonably anticipated to fully mitigate any impacts on transportation facilities during a period of no more than 10 years then “updates to the 5-year capital improvements element which reflect proportionate fair-share contributions must be found to be in compliance based” on §§ 163.3177(3) and 163.3164(32) F.S. 
Subsection (16)(c) provides “A local government may not require a development to pay more than its proportionate fair-share contribution regardless of the method of mitigation.” 
If “all or a portion of the proportionate fair-share mitigation is used to address the same capital infrastructure improvements contemplated by the local government’s impact fee ordinance” then the proportionate fair-share mitigation paid by the developer must be applied as a credit against those impact fees. Proportionate fair-share mitigation includes but is not limited to, either collectively or separately, “private funds, contribution of land, construction and contribution of facilities,” and appropriate public funds determined by the local government; and the form of the mitigation does not affect the fair market value of the proportionate fair-share mitigation. 
Mitigation of development impacts to facilities located on FDOT’s Strategic Intermodal System made under this section are required to obtain the concurrence of the FDOT. When funds in an adopted 5-year capital improvements element are insufficient to fully fund the construction of transportation improvements required by the local government’s concurrency management system, the developer and local government may still enter into a binding proportionate share agreement to authorize the developer to construct the amount of development for which the proportionate share is calculated, so long as the proportionate share amount in the agreement is sufficient to pay for one or more of the improvements and will, “in the opinion of the government entity or entities maintaining the transportation facility, significantly benefit the impacted transportation system.” But, the improvement[s] “funded by the proportionate share of the developer must be adopted into the 5-year capital improvements schedule of the comprehensive plan at the next annual capital improvements element update.” 

Section 2: § 163.3177 F.S. Required and optional elements of comprehensive plan; studies and surveys.
Subsection (2) Financial Feasibility

The bill amends this subsection to require that a comprehensive plan must be financially feasible as per 163.3164(32) F.S.; and that “financial feasibility shall be determined by using professionally accepted methodologies.” 

Subsection (3) CIE Process

To insure the adopted level of service standards are achieved and maintained the capital improvements element (CIE) in a local comprehensive plan must include a schedule of improvements. If a developer funds capital improvements, those improvements must be supported by an enforceable development agreement or interlocal agreement to support a finding of financial feasibility. The local government must identify other sources to fund capital projects or amend its comprehensive plan if planned revenue sources, such as referenda, are not realized to ensure financial feasibility. The capital improvements schedule must also be coordinated with the applicable Metropolitan Planning Organizations (MPO) long-range transportation plan. The schedule must include any transportation improvements included in the applicable MPO’s transportation improvement program to the extent that such improvements are relied upon to ensure concurrency and financial feasibility. 

A copy of the CIE ordinance making corrections, modifications concerning costs, revenue sources, or acceptance of facilities pursuant to dedications consistent with the comprehensive plan must be sent to the DCA; and any amendment to the comprehensive plan is required to update the schedule on an annual basis or to eliminate, defer, or delay the construction for any facility listed in the 5-year schedule to maintain a financially feasible 5-year schedule of capital improvements. 

The deadline to file any amendments to include the required schedule in the capitol improvements element is December 1, 2007. After December 1, 2007 a local government may not, (except for new requirements under §163.3177 F.S. and emergency amendments under § 163.3187(1)(a) F.S.,) adopt any future land use amendments unless and until the local government has adopted its annual update and sent it to DCA. Amendments to the 5-year schedule of capital improvements adopted after July 1, 2005 are: subject to challenge by an affected party; require a single public adoption hearing before the governing board pursuant to § 163.3184(7) F.S.; but are not subject to the normal DCA plan amendment notification requirements of § 163.3184(3)-(6). 
DCA Compliance Review

“If the local government does not adopt the required annual update to the schedule of capital improvements or the annual update is found not in compliance,” DCA “must notify the Administration Commission.” A local government demonstrating a lack of commitment in meeting its obligations under the capital improvement element may be subject to sanctions by the Administration Commission pursuant to § 163.3184(11) F.S.  “If a local government adopts a long-term concurrency management system pursuant to § 163.3180(9) F.S., it must also adopt a long-term capital improvements schedule covering up to a 10-year or 15-year period, and must update the long-term schedule annually. The long-term schedule of capital improvements must be financially feasible.” 

Subsection (6) Water Supply Planning

 SB 360 amends (6) to strengthen the link between approval for development and water supply planning. Future land use plans are now required to include the availability of water supplies as well as public facilities to accommodate anticipated growth. The potable water element must incorporate any water supply projects identified by either the local government from the regional water supply plan or proposed by the local government “within 18 months after the governing board approves an updated regional water supply plan.” See also CS/CS/CS SB 444 (Relating to Water Supplies). 

To meet the water needs of a local jurisdiction the potable water element must identify alternative and traditional water supply projects as well as conservation and reuse projects, and include a minimum 10-year work plan for the construction of “public, private, and regional water supply facilities, including development of alternative water supplies, which are identified in the element as necessary to serve existing and new development.” SB 360 encourages the “development of alternative water sources to supplement traditional sources of ground and surface water supplies.” 

Subsection (11) Rural Land Stewardship

A plan amendment designating a rural land stewardship area must include a process for the implementation of innovative planning and development strategies within the rural land stewardship area which must now include “adequate available work force housing, including low, very-low and moderate income housing for the development anticipated in the receiving area.” When a stewardship receiving area is designated by the adoption of a land use regulation a listed species survey must be performed by the developer, and if listed species are found the developer must coordinate with the appropriate level of government determine whether adequate provisions have been made to protect the species in accordance with any applicable regulations. In making this determination the rural land stewardship area must be considered as a whole, and the impacts to the receiving areas must be “considered together with the environmental benefits of areas protected as sending areas.”

When a local government creates a rural land stewardship area by plan amendment, the local government must establish by ordinance the methodology used “for the creation, conveyance, and use of transferable rural land use credits,” which are also known as stewardship credits. The application of stewardship credits does not constitute a right to develop land, nor does it increase the density of the land. The total amount of stewardship credits used within the area must “enable the realization of the long-term vision and goals for the 25-year or greater projected population” of the area. In assigning value to the stewardship credits the highest number of credits per acre may be assigned to locations where the retention of open space and agricultural land is a priority to those lands, in addition to environmentally valuable lands. 

Subsection (12) Public Schools Facility Element

Unless exempted or subject to a wavier, every county and municipality is required to adopt a public school facilities element which “is consistent with those adopted by the other local governments within the county” and they must enter into the interlocal agreement pursuant to § 163.31777 F.S. 
DCA is allowed to provide a wavier from this requirement if the capacity rate for all schools within the school district is below the 100% threshold and “the 5-year capital outlay full-time equivalent student growth rate is less than 10%.” A single school may exceed the 100% limitation if the capacity for that individual school is not greater than 105%. DCA is provided in the statute the criteria to consider in making the threshold percent determinations. The statute also allows for a municipality in a nonexempt county to be exempt from the requirement to adopt the public school facilities element and enter in an interlocal agreement if they meet the criteria laid out in the statute to support a finding that there will not be any significant impact on school attendance. These criteria focus on municipalities that have not experience much growth in the last five years or have no public schools located within its boundaries. 
The interlocal agreement required by this section must be included within the public school facilities element adopted by the local government. In addition the objectives and policy of the element must include a provision addressing infrastructure for necessary “support to proposed schools, including potable water, wastewater, drainage, solid waste, transportation, and means by which to assure safe access to schools, including sidewalks, bicycle paths, turn lanes, and signalization.” The element must address the location of other public facilities, such as libraries, parks, and community centers which are in proximity to the public schools; as well as the “location of schools proximate to residential areas and to complement patterns of development,” so schools may serve as the focal points of the community. Local governments are directed to coordinate with each other on the use of school facilities to serve as emergency shelters. 
The element’s future condition map must now include the depiction of the general location of any improvements to the “existing schools or new schools anticipated over the 5-year or long term planning period.” But the maps indicating the general location of future schools or school improvements are prohibited from prescribing a land use category on a particular parcel of land. 
DCA is required to establish a phased schedule for the adoption of the public school facilities element and the required interlocal agreement updates, and each county and local government within the county must adopt the element and update to the agreement by December 1, 2008. Plan amendments made by a local government or county to comply with these requirements are exempted from the biannual comprehensive plan adoption limitation in § 163.3187(1) F.S. 

School Related Comprehensive Plan Amendment Limitations 
Failure by the local government to adopt the public school facility element, to enter into an approved interlocal agreement, or to amend the comprehensive plan to implement school concurrency, according to the phased schedule will result in the local government being prohibited from adopting increased residential density amendments to the comprehensive plan until the necessary amendments have been adopted and sent to DCA. 
A school board may be issued notice by DCA to show cause as to why sanctions should not be imposed for failure to enter into an approved interlocal agreement or for failure to implement the public school concurrency provisions. A school board may be subject to sanction by the Administration Commission, which will direct the Department of Education (DOE) to “withhold from the district school board an equivalent amount of funds for school construction.” 
Subsection (13) Visioning 

This subsection encourages local governments to develop community visions and identifies a process to follow and topics to consider. The community vision should provide for sustainable growth, recognize fiscal constraints and private property interest, and protect natural resources. It must reflect the community’s shared concept for growth and development, “including visual representations depicting the desired land-use patterns and character of the community during a 10-year planning timeframe.” If a local government requests help in developing a community vision then the applicable regional planning council must provide that assistance to the local government. 
The statute lays out steps to take as part of the process in developing a community vision. This process requires the local government to hold at least one public workshop with stakeholder groups and two public meetings, one of which must be held before the local land planning agency. 
The statute lays out a list of (9) nine topics to be discussed at the workshops and meetings, and requires the local government to discuss at least (5) five of those topics. The statute also requires local governments to discuss (5) five strategies as they address the different topics at the public meetings and workshops. 
After the workshops and public meetings are complete “the local government may amend its comprehensive plan to include the community vision as a component of the plan,” at a public hearing other than those held pursuant to the community vision procedures of this section. If the local government chooses to do so, those amendments are not included in the biannual amendment limitation in § 163.3187(1) F.S. 

Incentives for Visions

Community visions developed or processes completed between July 1, 2000 and July 1, 2005 are eligible for the plan amendment incentives in new § 163.3184(17) F.S., which eliminate state and regional agency review, as long as they substantially accomplish the goals of this section and have been adopted as part of the comprehensive plan or land development regulations. 

Subsection (14) Urban Service Boundaries

This new subsection encourages local governments to prevent urban sprawl by developing and designating urban service boundaries. The area selected “must be appropriate for compact, contiguous urban development within a 10-year time frame.” By adopting a financially feasible 10-year facilities plan in the capital improvements element the local government will demonstrate that the land included within the boundary is served or will be served with adequate public facilities and services based on the local government’s adopted level-of-service standards. 
The local government must also demonstrate that “the amount of land within the urban service boundary does not exceed the amount of land needed to accommodate the projected population growth at densities consistent with the adopted comprehensive plan within the 10-year planning timeframe.” 
Similar to the development of a community vision, the local government must hold public workshops with the stakeholders and at least two public meetings, one of which must be before the local planning agency. After the workshops and public meetings are complete the local government may amend its comprehensive plan at a separate public meeting to include the urban service boundary, and any amendments made under this section are exempt from the biannual limitation on comprehensive plan amendments under § 163.3187(1) F.S.

Prevention of Urban Sprawl Outside USB

While the new language of this subsection does not prohibit new development outside the urban service boundary, subsection (14) encourages local governments “to require a full-cost accounting analysis for any new development outside the boundary and consider that analysis when adopting a plan amendment for property outside the established” boundary. 

USB Incentives 
Urban service boundaries adopted before July 1, 2005 are eligible for the plan amendment incentives in new § 163.3184(17) F.S., which eliminate state and regional agency review of the urban service boundaries, as long as they substantially accomplish the goals of this section. This determination is made by DCA based on data and analysis submitted by the local government, and DCA’s determination is not subject to administrative challenge. See Section 6 herein. 
Section 3: § 163.31776 F.S. Public educational facilities element
This section is repealed. 

Section 4: § 163.31777 F.S. Public schools interlocal agreement
Subsection (2) Requirements

When a public school interlocal agreement is developed, it is required to address the (8) eight interlocal-agreement requirements of § 163.3180(13)(g), as well as the (9) nine existing issues listed in this subsection. One of those issues now requires a process to be identified by which the school board will “inform the local government regarding the effect of the comprehensive plan amendments on school capacity.” The flush left language of this section allowing for this process to be waived in certain circumstances is stricken from the statute.  

Subsection (5) Exemption

This subsection’s exemption from amending the public school element or interlocal agreement to conform to the provisions of this subsection is only valid “until the county conducts its evaluation and appraisal report and identifies changes necessary to more fully conform to the provisions of this section.” When the evaluation and appraisal report is completed, “each exempt municipality shall assess the extent to which it continues to meet the criteria for exemption under § 163.3177(12).” “If the municipality continues to meet these criteria, the municipality shall continue to be exempt from the interlocal-agreement requirement.” But each municipality exempt under § 163.3177(12) must “comply with the provisions of this section within 1 year after the district school board proposes, in its 5-year district facilities work program, a new school within the municipality’s jurisdiction.” Except for this requirement, municipalities meeting the exception criteria of § 163.3177(12) are exempt from meeting the interlocal agreement requirements of subsections (1), (2), and (3) of this section. 

Section 5: § 163.3180 F.S. Concurrency

Subsection (1)(a) Schools are added to the statewide concurrency requirement.

Subsection (2)(a) New Water Supply Concurrency Timing 

Adequate “water supplies” are added to the requirement of facilities which must be in place and available to serve new development before the issuance of a certificate of occupancy or its functional equivalent by the local government. To meet this requirement, “prior to the approval of a building permit or its functional equivalent, the local government shall consult with the applicable water supplier to determine whether adequate water supplies to serve the new development will be available no later than the anticipated date of issuance by the local government of a certificate of occupancy or its functional equivalent.” 

Parks and Recreation Concurrency Timing
Funds for parks and recreation facilities to serve new development in the amount of the developer’s fair share must be “committed no later than the local government’s approval to commence construction.” 

New Transportation Concurrency Timing 

Transportation facilities needed to serve new development must be “in place or under construction within 3 years after the local government approves a building permit or its functional equivalent that results in traffic generation.” A developer can satisfy their proportionate fair-share transportation concurrency requirements by complying with the criteria of § 163.3180(16) F.S.

Subsection (4) School Concurrency Waivers 

The public schools concurrency requirement may be waived by a local government for urban infill and redevelopment areas “if such a waiver does not endanger public health or safety as defined by the local government in its comprehensive plan.” In its comprehensive plan a local government must establish guidelines for granting the concurrency exceptions authorized by:

· subsection (4)(b) for urban infill and redevelopment areas, 

· subsection (4)(c) for transportation facilities which only pose special part-time demands on the transportation system in urban infill and redevelopment areas, 

· subsections (7) for concurrency management areas, and 

· subsection (15) for multimodal transportation districts 

“which must be consistent with and support a comprehensive strategy adopted in the plan to promote the purpose of the exceptions.”

Transportation Exception Areas

New subsection (4)(e) requires local governments to adopt into their comprehensive plan strategies “to support and fund mobility within the designated exception area, including alternative modes of transportation.” The plan amendment must show how these strategies “will support the purpose of the exception and how mobility within the designated exception area will be provided.” The strategies must address: “urban design; appropriate land use mixes, including intensity and density; and network connectivity plans needed to promote urban infill, redevelopment, or downtown revitalization.” Data and analysis justifying the size of the concurrency exception area must accompany the comprehensive plan amendment. See also Section 17 herein (DRI Exemptions).
New subsection (4)(f) requires the local government to consult with FDOT prior to the designation of a concurrency exception area “to assess the impact that the proposed exception area is expected to have on the adopted level of service standards established for Strategic Intermodal System (SIS) facilities, as defined in § 339.64, and roadway facilities funded in accordance with § 339.2819.” Both parties must work together to develop a mitigation plan for any impacts to the Strategic Intermodal System, “including, if appropriate, the development of a long-term concurrency management system pursuant to §§ 163.3177(3)(d) and 163.3180(9).” 

Any affected person, pursuant to § 163.3184(1)(a) “may challenge a plan amendment establishing these guidelines and the areas within which an exception could be granted.” 

New subsection (4)(g) requires transportation concurrency exception areas existing prior to July 1, 2005, to meet, at a minimum, “the provisions of this section by July 1, 2006, or at the time of the comprehensive plan update pursuant to the evaluation and appraisal report, whichever occurs last.”

Subsection (6) De Minimis Trip Impacts
The language encouraging local governments to adopt methodologies to promote de minimis impacts on transportation facilities within existing urban service areas is stricken from the statute. But each local government is required to maintain sufficient records to ensure that the 110 % existing and projected roadway volumes for de minimis impacts are not exceeded. “Each local government shall submit annually, with its updated capital improvements element, a summary of the de minimis records.” If DCA finds that the 110% criterion is exceeded, then it must “notify the local government of the exceedance and that no further de minimis exceptions for the applicable roadway may be granted until” the volume is reduced below the 110% threshold. The local government must provide proof of the reduction to DCA before it may issue any more de minimis exceptions. 
Subsection (7) Concurrency Management Areas for SIS Roads

Before a concurrency management area is designated, FDOT must “be consulted by the local government to assess the impact that the proposed concurrency management area is expected to have on the adopted level of service standards established for Strategic Intermodal System facilities, as defined in § 339.64, and roadway facilities funded in accordance with § 339.2819.” Both parties must work together to develop a mitigation plan for any impacts to the Strategic Intermodal System, “including, if appropriate, the development of a long-term concurrency management system pursuant to §§ 163.3177(3)(d) and 163.3180(9).” The FDOT’s effort to protect SIS roads from new traffic could well undermine urban infill efforts in other parts of SB 360.

Transportation concurrency management areas existing prior to July 1, 2005, are required to meet, at a minimum, “the provisions of this section by July 1, 2006, or at the time of the comprehensive plan update pursuant to the evaluation and appraisal report, whichever occurs last.”

Subsection (9) School Concurrency Management Systems

“For specially designated districts or areas where significant backlog exists” local government may adopt as part of their comprehensive plan a long-term school concurrency management system “with a planning period of up to 10 years.” The plan must “rely on the local government’s schedule of capital improvements for up to 10 years as a basis for issuing development orders that authorize commencement of construction in these designated districts or areas.”

The school concurrency management system must be designed to correct any existing deficiencies, set priorities for addressing backlogged facilities, and must be financially feasible and consistent with the comprehensive plan, including the future land use map. If a local government has a school facility backlog which cannot be adequately addressed in a 10-year plan, DCA is allowed to grant an exception for the development of a long-term schedule of capital improvements covering up to a 15-year period for good and sufficient cause. 
New subsection (9)(c) allows local governments to issue approvals to commence constructions notwithstanding the concurrency requirements of § 163.3180 F.S., as long as that construction is consistent with and in areas that are subject to a long-term concurrency management system. 
New subsection (9)(d) requires local governments to periodically evaluate the long-term concurrency management system if one has been adopted. “At a minimum, the local government must assess its progress toward improving levels of service within the long-term concurrency management district or area in the evaluation and appraisal report and determine any changes that are necessary to accelerate the progress in meeting acceptable levels of service.”

Subsection (10) LOS for SIS Roads

Local governments must adopt the level-of-service standard established by FDOT for roadway facilities located on the Strategic Intermodal System designated in accordance with §§ 339.61, 339.62, 339.63 and 339.64 F.S., the Florida Intrastate Highway System as defined in § 33.001 F.S., and the roadway facilities funded in accordance with § 339.2819 F.S.

For arterial or collector roads which traverse multiple jurisdictions, local governments must consider the compatibility with adjacent jurisdictions level-of-service standards when adopting their own. Local governments must use professionally accepted methodologies for measuring the impacts on transportation facilities for the purposes of implementing its concurrency management system, and should coordinate with adjacent counties and local governments to use the same methodologies.

Subsection (13) District-Wide School Concurrency

School concurrency is required on a district wide basis unless exempted from the public schools facilities element under § 163.3177(12) F.S. The language stating that “school concurrency shall not become effective in a county until all local governments…have adopted the necessary plan amendments” is stricken from the statute. 

“Local governments are encouraged to initially apply school concurrency to development only on a district-wide basis so that a concurrency determination for a specific development will be based upon the availability of school capacity” district-wide. 
Within 5 years after adoption of school concurrency the local government must apply school concurrency on a less than district-wide basis to ensure that development is coordinated with schools that have available capacity. This may be done by using school attendance zones or concurrency service areas as long as the areas’ boundaries and standards for establishing those boundaries are “identified and included as supporting data and analysis for the comprehensive plan.” 
A local government may not deny “an application for a site plan or final subdivision approval or the functional equivalent for a development or a phase of development on the basis of school concurrency,” if: 

(1) the “school capacity is available on a districtwide basis but school concurrency is applied on a less than districtwide basis in the form of concurrency service areas,” and, 

(2) “the adopted level-of-service standard cannot be met in a particular service area as applied to an application for a development permit” and, 

(3) “if the needed capacity for the particular service area is available in one or more contiguous services areas, as adopted by the local government.”

A local government may not deny an application for a site plan, a final subdivision approval, or the functional equivalent for a development or phase of development if there will be adequate school facilities within 3 years of the final subdivision or site approval. 

Proportionate Share for Schools

A developer may satisfy school concurrency requirements if they execute a legally binding commitment to provide proportionate share mitigation created by the actual development of the property, and options for the developer to take must be established in the public schools facilities element and the interlocal agreement pursuant to § 163.31777 F.S. 
The statute lists the following appropriate mitigation options: “the contribution of land; the construction, expansion, or payment for land acquisition or construction of a pubic school facility; or the creation of mitigation banking based on the construction of a public school facility in exchange for the right to sell capacity credits.” The local government, which is required to be a party to the developer’s legally binding commitment to provide proportionate share mitigation, “may require the landowner to agree to continuing renewal of the agreement upon its expiration.” 

School Impact Fee Credit

If the local government allows, and the developer provides any of the mitigation options mentioned above, excluding mitigation banking, then the local government must give the developer credit towards “any other impact fee or exaction imposed by the local ordinance for the same need, on a dollar-for-dollar basis at fair market value.” 
The school board must direct any proportionate-share mitigation to a “school capacity improvement which has been identified in a financially feasible 5-year district work plan and which satisfies the demands created by that development in accordance with a binding developer’s agreement.” A local government still retains its home-rule regulatory authority to deny a development permit. 
The criteria of § 163.31777(6), exempting municipalities from completing an interlocal agreement with the district school board, is added to various provisions for the intergovernmental coordination of concurrency requirements from public schools, and subsection (13)(g)(2) is stricken from the statute. In establishing a uniform district-wide procedure for implementing school concurrency the district must provide for the evaluation of the development of “applications for compliance with school concurrency requirements, including information provided by the school board on affected schools, impact on levels of service, and programmed improvements for affected schools and any options to provide sufficient capacity.” It must also include “provisions relating to the amendment of the agreement,” and, there must be a process and uniform methodology for determining proportionate-share mitigation. See also SB 360 Section 30 which creates a school concurrency task force. 
Subsection (15) Multimodal Transportation District Areas

The FDOT must be consulted by the local government to assess the impact which proposed transportation multimodal district areas are expected to have on the current “level of service standards established for the Strategic Intermodal System facilities, as defined in § 339.64, and roadway facilities funded in accordance with § 339.2819,” before the designation of any multimodal transportation districts by the local government. Both parties must work together to develop a mitigation plan for any impacts to the Strategic Intermodal System, “including, if appropriate, the development of a long-term concurrency management system pursuant to §§ 163.3177(3)(d) and 163.3180(9).”
Multimodal transportation districts existing prior to July 1, 2005, are required to meet, at a minimum, “the provisions of this section by July 1, 2006, or at the time of the comprehensive plan update pursuant to the evaluation and appraisal report, whichever occurs last.”

Subsection (16) Proportionate Share for Roads

Subsection (16) was discussed in the context § 163.3164(32) F.S. under the definition of financial feasibility. For analysis of this subsection see that section. 

Section 6: § 163.3184 F.S. Process for adoption of comprehensive plan or plan amendment
Subsection (17) Plan Amendments for USB and Community Vision
State and regional agency review of plan amendments which are related to map amendments for property solely within an urban service boundary is eliminated if a local government has adopted a community vision and urban service boundary. The agency is prevented from issuing objections, recommendations, and comments which report on the proposed plan amendments; but, an affected persons “may file a petition for administrative review pursuant to the requirements of § 163.3187(3)(a) to challenge the compliance of an adopted plan amendment. 
The exemptions from State and agency review of this subsection do “not apply to any amendment within an area of critical state concern, to any amendment that increases residential densities allowable in high-hazard coastal areas as defined in § 163.3178(2)(h), or to a text change to the goals, policies, or objectives of the local government’s comprehensive plan.” Any comprehensive plan amendments made under this subsection are exempt from the biannual amendment limitation in § 163.3187 F.S. 

Subsection (18) Plan Amendments for Urban Infill and Redevelopment Areas

State and agency review is eliminated for plan amendments related to map amendments for property solely within a designated urban infill and redevelopment area provided that the municipality has designated a urban infill and redevelopment pursuant to § 163.2517 F.S. The agency is prevented from issuing objections, recommendations, and comments which report on the proposed plan amendments; but, an affected persons “may file a petition for administrative review pursuant to the requirements of § 163.3187(3)(a) to challenge the compliance of an adopted plan amendment.” 

The exemptions from State and agency review of this subsection do “not apply to any amendment within an area of critical state concern, to any amendment that increases residential densities allowable in high-hazard coastal areas as defined in § 163.3178(2)(h), or to a text change to the goals, policies, or objectives of the local government’s comprehensive plan.” Any comprehensive plan amendments made under this subsection are exempt from the biannual amendment limitation in § 163.3187 F.S. 

Section 7: § 163.3187 F.S. Amendment of adopted comprehensive plan
Subsection (1) Limitation on Comprehensive Plan Amendments

Subsection (1)(c)(1)(f) broadens the limitation to proposed future land use categories to allow a maximum residential density equal to or “less than the maximum residential density allowable under the existing land use category,” in addition to residential land use which has a density of 10 units or less per acre. The limitations do not include “small scale amendments involving the construction of affordable housing units meeting the criteria of § 420.0004(3) on property which will be subject” to land use restrictions and government tax and bond subsidies “issued through the Florida Housing Finance Corporation or a local housing finance authority authorized by the Division of Bond Finance of the State Board of Administration.”

The 10 acre limit listed in subsection (1)(c)(1) is increased to 20 acres “if the small scale development amendment involves a site within an area that is designated by the Governor as a rural area of critical economic concern under § 288.0656(7),” for the duration of the designation. The local government approving such an amendment must certify to the Office of Tourism, Trade, and Economic Development that the plan amendment furthers the economic incentives set forth in the rural area of critical state concern executive order; and the property subject to the amendment must undergo public review to ensure concurrency and compliance with federal, state, and local environmental permit requirements. 

Comprehensive plan amendments submitted for an area designated as a rural area of critical economic concern by the Governor which meet the economic development objectives listed in the Governor’s executive order are not limited by any statutory restrictions on the “frequency of adoption of amendments to the comprehensive plan.” 

Section 8: § 163.3191 F.S. Evaluation and appraisal of comprehensive plans (EAR’s Reports)

Subsection (2) Evaluation and Assessment of the Comprehensive Plans

Schools

Subsection (2)(k) is amended to include interlocal public school agreements in the evaluation and assessment of the comprehensive plan. For counties or municipalities which “do not have a public school interlocal agreement or a public school facility element, the assessment shall determine whether the local government continues to meet the criteria of § 163.3177(12).” “If the county or municipality determines that it no longer meets the criteria, it must adopt appropriate school concurrency goals, objectives, and policies in its plan amendments pursuant to the requirements of the public school facility element,” and then must enter into the existing public school interlocal agreement “in order to fully participate in the school concurrency system.”

Water Supply

Subsection (2)(l) is amended to require the assessment to “evaluate the degree to which the local government has implemented the work plan for building public, private, and regional water supply facilities, including development of alternative water supplies.” 

Transportation

Subsection (2)(o) is added to require the assessment and evaluation of the comprehensive plan to include the “extent to which a concurrency exception area designated pursuant to § 163.3180(5), a concurrency management area designated pursuant to § 163.3180(7), or a multimodal transportation district designated pursuant to § 163.3180(15) has achieved the purpose for which it was created.” 

Subsection (2)(p) is added to require “an assessment of the extent to which changes are needed to develop a common methodology for measuring impacts on transportation facilities for the purpose of implementing its concurrency management system in coordination with the municipalities and counties.”

Subsection (10) Amendment of Comprehensive Plan Based on EAR’s Report

Any amendments to update a comprehensive plan which are based on the evaluation and assessment report of subsection (2) must be adopted during a single amendment cycle. 
A local government will be prohibited from adopting amendments to its comprehensive plan if it fails to timely adopt and transmit to the DCA update amendments to the comprehensive plan based on the evaluation and assessment reports of subsection (2). This prohibition will last until the subsection (2) evaluation and assessment report has been adopted and sent to the DCA, and the prohibition will start once “the update amendments to the comprehensive plan are past due.” The local government must provide to “the DCA and all appropriate agencies designated by rule a complete copy of the updated comprehensive plan” within six months after the effective date of the amendments.

Section 9: § 339.135 F.S. Work program; legislative budget request; definitions; preparation, adoption, execution, and amendment
Subsection (4) Funding and Developing a Tentative Work Program

Local governments are allowed to rely on the first three years of the adopted transportation work program relating to the State transportation Trust Fund for their planning and concurrency purposes.

Section 10: OPPAGA Study of Agency Boundaries

This section directs the Office of Program Policy Analysis and Government Accountability to perform a study regarding desired boundary alignment adjustments to the boundaries of the Florida Regional Planning Councils, Florida Water Management Districts, and Department of Transportation Districts by December 31, 2005. The study must be sent to the Governor and the heads of the Senate and House by January 15, 2006.

Section 11: § 163.3247 F.S. Century Commission for a Sustainable Florida

This section creates the Century Commission which is charged with helping Florida’s citizens plan their collective future, focusing on a 25-year and 50-year timeframe. The commission, which is comprised of 15 members representing development stakeholders, must annually conduct “a process through which the commission envisions the future for the state and then develops and recommends policies, plans, action steps, or strategies to assist in achieving the vision.” 
Beginning, January 16, 2007, the Commission must annually provide to the Governor and the legislature a report containing specific recommendations for “addressing growth management in the state, including executive and legislative recommendations.” The commission must include “recommendations regarding dedicated sources of funding for sewer facilities, water supply and quality, transportation facilities that are not adequately addressed by the Strategic Intermodal System, and educational infrastructure to support existing development and projected population growth.” 
Beginning in 2007 the legislature must create a task force to review the commission’s report, and the DCA is charged with providing any resources to the commission the Governor recommends. 

Section 12: § 339.8219 Transportation Regional Incentive Program

This statute creates a Transportation Regional Incentive Program within the FDOT to provide funds with the goal of improving regionally significant transportation facilities in regional transportation areas created under § 339.155(5) F.S. The program is designed to provide 50% matching funds for the cost of the project, or “up to 50 % of the nonfederal share of the eligible project cost for a public transportation facility project.” The statute identifies the minimum requirements for a project to qualify for funding, as well as a methodology for determining the priority to give to qualifying projects. 

Subsection (4)(b)(3) authorizes Transportation Regional Incentive Program funds to projects that “are subject to a local government ordinance that establishes corridor management techniques, including access management strategies, right-of-way acquisition and protection measures, appropriate land use strategies, zoning, and setback requirements for adjacent land uses.” The Transportation Regional Incentive Program fund is close to $400 million, see fund allocation attachment. With such a large purse the corridor management provisions could become a significant problem for property owners adjacent to state roads.

Sections 13 & 14: §337.107 F.S. Contracts for right-of-way services

The FDOT may now “include right-of-way services as part of design-build contracts awarded under” § 337.11 F.S. until July 1, 2007.

Section 15: § 337.11 F.S. Contracting authority of department; bids; emergency repairs, supplemental agreements, and change orders; combined design and construction contracts; progress payments; records; requirements of vehicle registration

Subsection (7)(a) FDOT Contract Consolidation for Right-of-Way Services and Design and Construction Phases

If the head of FDOT “determines that it is in the best interest of the public, the department may combine the right-of-way services and design and construction phases of any project into a single contract, except for a resurfacing or minor bridge project, the right-of-way services and design and construction phases of which may be combined under § 337.025” F.S. 

Section 16: § 337.11 F.S. Contracting authority of department; bids; emergency repairs, supplemental agreements, and change orders; combined design and construction contracts; progress payments; records; requirements of vehicle registration

Subsection (7)(a) Subsection (7)(a) FDOT Contract Consolidation for Right-of-Way Services and Design and Construction Phases

Effective July 1, 2007, subsection (7)(a) is amended to read, if the head of FDOT “determines that it is in the best interests of the public, the department may combine the design and construction phases of a building, major bridge, a limited access facility, or rail corridor project into a single contract.”

Section 17: § 380.06 F.S. Developments of regional impact (DRI)

Subsection (24) DRI Statutory Exemptions

This bill added three new exemptions to the DRI process; subsections (l), (m), and (n) which cover proposed developments within urban service boundaries, rural stewardship areas, and urban infill and redevelopment areas, respectively. Under subsection (l), “any proposed development within an urban service boundary established under § 163.3177(14), is exempt from the provisions” of DRI review so long as the local government which has “jurisdiction over the area where the development is proposed has adopted the urban service boundary and has entered into a binding agreement with adjacent jurisdictions and the Department of Transportation regarding the mitigation of impacts on state and regional transportation facilities, and has adopted a proportionate share methodology” as required by § 163.3180(16) F.S., in the context of financial feasibility. These conditions will make the DRI exemptions difficult to achieve. 

Subsection (m) exempts proposed developments within a rural stewardship area created under § 163.3177(11)(d) F.S. from the DRI process “if the local government that has adopted the rural land stewardship area has entered into a binding agreement with the jurisdiction that would be impacted and the Department of Transportation regarding the mitigation of impacts on state and regional transportation facilities, and has adopted a proportionate share methodology” as required by § 163.3180(16) F.S., in the context of financial feasibility.
Subsection (n) exempts proposed development or redevelopment within an urban infill and redevelopment area under § 163.2517 from the DRI process “if the local government has entered into a binding agreement with the jurisdictions that would be impacted and the Department of Transportation regarding the mitigation of impacts on state and regional transportation facilities, and adopted a proportionate share methodology” as required by § 163.3180(16) F.S., in the context of financial feasibility. 
Section 18: § 1013.33 F.S. Coordination of planning with local governing bodies for Campus Master Plans and Educational Plant Surveys
Subsection (3) Interlocal Agreement Minimum Requirements

Any interlocal agreement must address the interlocal agreement requirements in § 163.3180(13)(g) F.S. and the ten issues [(a)-(i)] identified in subsection (3), except for local governments  which fall under the multiuse DRI exemption of § 163.3177(12) F.S. Subsection (e) now requires the interlocal agreement to include a “process for the school board to inform the local government regarding the effect of the comprehensive plan amendments on school capacity.” The flush-left provision providing a wavier from subsection (e) is stricken from the statute. 

Subsection (7) Interlocal Agreement Exceptions

“Except as provided in subsection (8), municipalities meeting the exemption criteria in § 163.3177(12) are exempt from the requirements of subsections (2), (3), and (4)” of this section. Subsections (a) and (b) are stricken from the statute.

Subsection (8) Continued Exemption from Interlocal Agreement: Evaluation and Assessment Report

When the evaluation and assessment report is prepared by a municipality, “each municipality shall assess the extent to which it continues to meet the criteria for exemption under § 163.3177(12).” If the criteria continue to be met, then the municipality will “continue to be exempt from the interlocal agreement requirement.” But any municipality exempt under § 163.3177(12) must comply with the interlocal agreement provisions of subsections (2)-(8) of § 1013.33 F.S. “within 1 year after the district school board proposes, in its 5-year district facilities work program, a new school within the municipality’s jurisdiction.”

Section 19: § 206.46 F.S. State Transportation Trust Fund

Subsection (2) Limitation on Deposit of Money from State Transportation Trust Fund to the Right-of-Way Acquisition and Bridge Construction Trust Fund 

The maximum level of debt service coverage for outstanding bonds made under the Right-of-Way Acquisition and Bridge Construction Trust Fund is increased to $ 275 million from a previous $ 200 million. 

Section 20: § 339.08 F.S. Use of moneys in State Transportation Trust Fund

Subsection (1) Expenditure of Funds in the State Transportation Trust Fund

Subsection (1)(m) is amended to allow the money in the State Transportation Trust Fund to be spent “to pay the cost of transportation projects selected in accordance with the Transportation Regional Incentive Program created in § 339.2819.” The bill creates a new subsection (n), which contains the criteria of old subsection (m), giving the FDOT authority to pays its other lawful expenditures. 

Section 21: § 339.155 F.S. Transportation Plans

Subsection (5) Additional Transportation Plans

SB 360 adds three new subsections [(c), (d), and (e)] to subsection (5) of this section. These new subsections discuss who may develop regional transportation plans, interlocal agreements that accompany those plans, and the minimum requirements of the plans, respectively. 

Subsection (5)(c) states that “regional transportation plans may be developed in regional transportation areas in accordance with an interlocal agreement entered into pursuant to § 163.01 by” (1) “two or more contiguous metropolitan planning organizations;” (2) “one or more metropolitan planning organizations and one or more contiguous counties, none of which” can be a member of a member of a metropolitan planning organization; (3) “a multi-county regional transportation authority created” under law; (4) “two or more contiguous counties that are not members of a metropolitan planning organization;” or (5) “metropolitan planning organizations comprised of three or more counties.” 

Subsection (5)(d) requires the interlocal agreement to (1) “identify the entity that will coordinate the development of the regional transportation plan;” (2) “delineate the boundaries of the regional transportation area;” (3) “provide the duration of the agreement and specify how the agreement may be terminated, modified, or rescinded;” (4) “describe the process by which the regional transportation plan will be developed;” (5) “and provide how members of the entity will resolve disagreements regarding interpretation of the interlocal agreement or disputes relating to the development or content of the regional transportation plan.” The interlocal agreement becomes effective when it is recorded in “the official public records of each county in the regional transportation area.”

Subsection (5)(e) requires the plan, at a minimum, to “identify regionally significant transportation facilities located within a regional transportation area and contain a prioritized list of regionally significant projects.” Any projects proposed under the plan must be adopted into the capital improvements schedule of the local government comprehensive plan and the “level-of-service standards for facilities” funded under this subsection must be adopted by the appropriate local government in accordance with the level-of-service concurrency criteria of § 163.3180(10) F.S. 

Section 22: § 339.175 F.S. Metropolitan planning organization

Legislative Intent

The legislative intent is amended to include in addition to facilities on the SIS, those facilities which will be funded with Transportation Regional Incentive Program funds, under § 339.2819(4) F.S. 

Subsection (7) Transportation Improvement Program
“The transportation improvement program shall be consistent, to the maximum extent feasible, with the approved local government comprehensive plans of the units of local government whose boundaries are within the metropolitan area of the M.P.O. and include those projects programmed pursuant to” Transportation Regional Incentive Program funds under § 339.2819(4) F.S. The priorities developed for the Transportation Regional Incentive Program funds under § 339.2819(4) F.S. must be included by the M.P.O when compiling the annual list of project priorities. 

Section 23: § 339.55 F.S. State-funded infrastructure bank

Subsection (2) Bank Lending and Credit

The FDOT state-funded infrastructure bank is allowed to lend capital costs or provide credit enhancement for “projects of the Transportation Regional Incentive Program” identified under § 339.2819(4) F.S. 

Subsection (6) Limitation on Bank Lending Credit

Funding for projects of the Transportation Regional Incentive Program identified under § 339.2819(4) F.S. “must be matched by a minimum of 25 percent from funds other than the state-funded infrastructure bank loan.” 

Subsection (10) Annual Appropriation of Funds
“Funds paid into the State Transportation Trust Fund pursuant to § 201.15(1)(d) for the purposes of the State Infrastructure Bank are” allowed to be “annually appropriated for expenditure to support that program.”

Sections 24-29, 35, 36, and 40 allocate funding for various programs. 

See chart below which summarizes the amount of money available and how the approximate $1.5 billion allocated will be spent. 
	Appropriations in SB 360
	Recurring DOC Stamp
	Non-recurring General Revenue

	 
	 
	 

	State Transportation Trust Fund
	 
	 

	New Starts Transit Program
	$54.175 million
	 

	Small County Outreach Program
	$27.0875 million
	 

	Strategic Intermodal System
	$345.3656 million
	$175 million*

	Transportation Regional Incentive Program
	$115.1219 million
	$275 million

	State Infrastructure Bank
	 
	$100 million

	County Incentive Grant Program
	 
	$25 million

	Subtotal
	$541.75 million
	$575 million

	 
	 
	 

	Department of Environmental Protection
	 
	 

	Water Protection and Sustainability Trust Fund
	$100 million
	$100 million

	Subtotal
	$100 million
	$100 million

	 
	 
	 

	Public Education Captial Outlay
	 
	 

	Classrooms For Kids
	$75 million**
	$41.65 million

	High Growth District Capital Outlay Assistance Grant Program
	$30 million
	$30 million

	Subtotal
	$105 million
	$71.65 million

	 
	 
	 

	DCA Grants and Donations Trust Fund
	 
	 

	Technical Assistance
	$3 million
	$3 million

	Century Commission
	$250,000 
	$250,000 

	School Concurrency Task Force
	 
	$50,000 

	Impact Fee Task Force
	 
	$50,000 

	Subtotal
	$3.25 million
	$3.35 milion

	 
	 
	 

	Totals for 2005-2006
	$750 million
	$750 million

	 
	 
	 

	* SB 369 appropriates $200 million for 2005-2006 to fund projects on the Strategic Intermodal System. This appropriation should be reduced to $175 million in the glitch bill for the 2006 session.
	 
	 

	** SB 360 appropriates $ 75 million from doc stamp revenue to PECO, but only transfers $ 41.75 million to Classrooms for Kids program in 2005-2006. The balance of $ 33.25 million should be transferred in the glitch bill for the 2006 session pursuant to a budget amendment before the LBC during the fiscal year. 
	 
	 


Section 30: School Concurrency Task Force

The School Concurrency Task Force is an (11) eleven member panel which is charged with reviewing the requirements for school concurrency in the law and making “recommendations regarding streamlining the process and procedures established for school concurrency.” The task force must report to the Governor and the Legislature “no later than December 1, 2005, with specific recommendations for revisions to the law and rules.”

Section 31: Florida Impact Fee Review Task Force

The Florida Impact Fee Review Task Force is created to advise the Governor and Legislature on the current use of impact fees as a method of financing local infrastructure to accommodate new growth. The task force is required to complete a report of its findings and submit them to the Governor and Legislature by February 1, 2006. 

Section 32: § 339.2817(4) F.S. County Incentive Grant Program 

The FDOT must provide 50 % of project costs for eligible projects.
Section 33: § 339.2818(6) F.S. Small County Outreach Program

Contains a Small County Outreach Program designed to give some flexibility to FDOT to fund small county roads.  

Section 34: § 341.051 F.S. Administrative and financing of public transit and intercity bus service programs and projects

Subsection (6) Annual Appropriation
“Funds paid into the State Transportation Trust Fund pursuant to § 201.15(1)(d) for the New Start Transit Program are hereby annually appropriated for expenditure to support the New Starts Transit Program.”

Section 37: § 1013.738 F.S. High Growth District Capital Outlay Assistance Program for Schools

SB 360 contains a new section relating to High Growth District Capital Outlay Assistance Grants for school districts in high growth communities, and any “funds provided by this section may only be used to construct new student stations.” Subsection (3) provides a methodology to allocate the funds provided in the General Appropriations Act.

Section 38: § 380.115 F.S. DRI Vested rights and duties; effect of chs. 2002-20 and 2002-296

Subsection (3) Vested Rights for DRI review

If a landowner has filed “an application for a development of regional impact review prior to the adoption of an optional sector plan pursuant to § 163.3245,” the landowner “may elect to have the application reviewed to the comprehensive plan provisions in force prior to the adoption of the sector plan and any requested comprehensive plan amendments that accompany the application.”

Section 39: DRI Election to come under SB 360

“Unless the developer elects otherwise in writing, the provisions of this act amending chapters 163 and 380, Florida Statutes, shall not apply to any development of regional impact for which a development order has been issued prior to the effective date of this act or for which a development of regional impact application has been submitted prior to May 1, 2005.”

Section 41: This act shall take effect July 1, 2005.

CONCLUSION

Although the 137-page bill addresses many growth management issues, Senator Mike Bennett and Representative Randy Johnson have both expressed disappointment in the ultimate outcome and have signaled that they will be working on a “glitch bill” to be introduced early next year.  We are sure that many of the battles fought this year will be re-fought and that developmental; environmental anti-growth activists; municipalities; and counties will all come to the table again to address the many facets of Florida’s growth problems.  
There is a desire by many community developers to look at the DRI process and perhaps do some significant DRI reforms in light of the fact that SB 360 has made much of the DRI review process irrelevant.

� Complied by Wade L. Hopping, Hopping Green & Sams P.A., Tallahassee, FL. Adam Schwartz, Hopping Green & Sams Summer Clerk, provided valuable assistance. Please direct all questions to Hopping Green & Sams P.A., (850) 222-7500.


� S.B. 360, Senate Staff Analysis and Economic Impact Statement, (April 26, 2005).


� Local Infrastructure Funding Options, Legislative Committee on Intergovernmental Relations (June 2002), p. 2.


� Enrolled SB 360 Section 5 also makes substantial changes to § 163.3180(9) F.S. Long Term Concurrency Management Systems.





PAGE  
26

