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EXECUTIVE SUMMARY
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(Text forthcoming)

BACKGROUND

______________________________________________________________________

More than three decades ago, Florida embarked on a process to manage growth and development. In 1972 the Development of Regional Impact program was created, followed in 1975 by a mandatory comprehensive planning program. The Growth Management Act of 1985 was landmark legislation establishing the foundation of the growth management framework known in Florida today.  

During the past 32 years, Florida has changed dramatically, and the landscape for managing growth has changed as well. Local governments have adopted comprehensive plans, which are being implemented in an effort to manage growth, identify infrastructure needs, protect the environment, promote prosperity, and enhance a favorable quality of life. The information available for planning and the means of analyzing this information have increased dramatically. There has been a recognition that some issues are beyond the scope of any one governmental body, and a cooperative, regional approach is therefore required.  This has led to the development of a network of regional planning councils positioned to help ensure coordination of multi-jurisdictional issues.

Within this framework, the state has also developed an array of tools to assist local government policy makers. The concurrency management process, a fiscal impact analysis model, model development codes, and best practices guides have been provided for assessing community resources and needs, matching facilities and services to planned development, protecting community amenities and achieving community goals. 

Nevertheless, there is widespread dissatisfaction with the outcomes of the planning process, as evidenced by concern from environmental and citizen groups as well as by complaints from the development community. The recent Hometown Democracy amendment, which would strip the final decision on growth management decisions from local officials and place it in the hands of citizens through referenda, is one symptom of disenchantment with the current system viewed by some as neither protecting their interests, nor achieving the results they expect.

Clearly, there is room for improvement. While 20 years ago Florida’s planning legislation was considered leading edge, today, that may not be the case. Every seven years a local government must assess progress in implementing its plan and develop a new plan to respond to changing conditions and apply lessons learned. After two decades, Florida’s growth management framework would benefit from a similar review and update. 

Governor Jeb Bush’s Growth Management Study Commission began this work in 1999. The Commission, comprised of a group of diverse stakeholders appointed by Executive Order, spent 18 months identifying many of issues outlined in this paper. Although some of the Commission’s recommendations influenced change in growth management laws, many have not been realized or fully implemented. Amending Florida’s current growth management framework is a difficult process. Competing interests raise concerns whenever change is proposed.  

During the past few months, the Department of Community Affairs has been working to re-examine Florida’s growth management system. The Department with the assistance of interested stakeholders, including private and public, has done so with consideration of the recommendations of the Growth Management Study Commission and with the intent to reconstruct statutes, rules, programs and processes in a manner that would migrate state and local governments and regional agencies from the current system to one that takes a more integrated approach to planning. This effort was conceived as a two-track approach: the first track proposing a more conservative level of change to the current system; and the second track setting a more ambitious agenda to create the next generation of growth management in Florida.  

GUIDING PRINCIPLES
______________________________________________________________________

The following principles, consistent with the findings of the Growth Management Study Commission, can form a common ground for exploring revisions to Florida’s growth management system:

Focus State activities on priority state interests and provide community leaders with tools for effective planning and decision-making.

· The State should focus its interest on the State’s priority issues, such as the Florida Department of Transportation’s Strategic Intermodal System, disaster evacuation routes, natural resource enhancements, environmental resource protection, natural and man-made disaster preparedness, mitigation, and public education.  

· The State should provide technical assistance, appropriate models, and other tools to promote and facilitate quality planning by local governments.

· State fiscal resources should be allocated to work in concert with those local government plans that are consistent with the State’s priority issues and goals.

· State planning should focus on those issues that are not better resolved by other levels of government.

Improve Regional Coordination and Enhance Role of RPCs.

· Regional leadership must be built.

· Capabilities and accountability of the RPCs must be increased, so that they can become the forum for a regional vision.  

· The Strategic Regional Policy Plans (SRPPs) should embody the regional vision and provide coordinating principles that ensure meaningful intergovernmental coordination and furthering of State priority interests.

Increase local government accountability in land use decision making.

· Comprehensive plans should provide clear, meaningful guidance and prioritize the needs of a community; when implemented through specific regulations and adequate funding, they should effectuate the community vision.

· Plans should be vision-based, results-oriented, financially feasible, ensure the protection of property rights and include appropriate measures to assess progress and evaluate effectiveness of adopted strategies.

· Comprehensive plans need to focus on important local issues and priority State interests.

· The Local Government Comprehensive Planning Certification Program should be refined to encourage and incentivize local governments to address enhanced planning requirements, thus reaching beyond the “compliance exercise” of adopting plans that address only minimum planning requirements.

Emphasize the citizen role in community forums, rather than in judicial forums

· Public participation needs to be strengthened at each phase of the planning process.  Local citizens should be asked to both set the vision and monitor and evaluate implementation of local plans. 

· Public participation programs, when effective and meaningful, reduce the type and frequency of conflicts over development programs.

· Comprehensive plan development should be transparent and seamless for citizens; the use of outreach plans and technology can facilitate local efforts to reach citizens during all phases of the planning process.

· Likewise, state and regional plan development levels should maximize a role for citizens.  Further, the State should provide participation tools for both governments and citizens.

· Citizen enforcement of plans should be low-cost, include tight, predictable time schedules and be simple. 

NEW GROWTH MANAGEMENT FRAMEWORK

______________________________________________________________________

Applying these principles led to recommendations for a modified growth management system, which is, nevertheless, based upon the current framework.  

State Role

The proposed system would initially focus the state’s role on identifying priority state interests, reviewing regional and local plans against those state interests, providing technology support and technical assistance to regional agencies and local governments, using technology and technical assistance to enhance the citizen role in plan development and enforcement, and establishing an alternative process for challenges and appeals of plans, amendments, regulations and development orders.  In the short term, the state role would continue to include review of local government comprehensive plans, but only for those issues related to state priority interests.  In the longer term, the State role for local plan review would devolve to regional agencies.

Regional Role

This system would strengthen the regional role for the purpose of facilitating better collaboration and coordination among local governments.  The system would focus State review on enhanced Strategic Regional Policy Plans (SRPPs) that further priority state interests. The SRPPs along with Chapter 163 and Rule 9J-5, would then become the basis, for the RPC conducting the consistency review for local plans and plan amendments. This strengthening of the vertical integration of planning programs would allow the State to shift its efforts to the regional level and would require that local governments work together in a regional forum.  The devolution of local plan review to the RPC would not occur until the new SRPP was reviewed and found consistent by the State. 

Local Role

This system would also encourage enhanced planning at the local level.  In the short term, enhanced planning would occur in part by ensuring that local plans protect priority state interests.  The State would provide enhanced technology and technical assistance to facilitate development of enhanced local plans.  The Local Government Comprehensive Planning Certification Program would be restructured to incentivize participation by eligible jurisdictions while increasing or clarifying program requirements for exceptional planning programs. In the short-term, local governments could elect to opt in to the certification program immediately, or, could enter into an agreement to complete a specific work program of plan enhancements. Ultimately, with increased technical assistance and support, all eligible local governments would make the transition to certification of local plans

Citizen Role
Citizens’ role in local planning would be strengthened by reviewing local plans and amendments against community visions that are shared and understood by the community, encouraging planning for neighborhoods, and using technology to increase citizen access and notice. Citizens and developers alike would benefit from their ability to monitor and appeal local plans through an alternative process, use of indicators and technology to measure results of plan implementation, and provide opportunities for state or regional assistance on citizen appeals.

Figure 1.on the next page summarizes current conditions, the major concepts for this new growth management framework by government level and citizens, and the proposed transition for the implementation of the concepts.

	FIGURE 1.  --  NEW GROWTH MANAGEMENT FRAMEWORK

	Current Condition
	Major Concepts
	Interim Steps
	End Result

	  STATE

	Focus on broad scope of issues

Review all local plan amendments

Some tools-- FIAM and best practices

DOAH and courts resolve challenges
	Focus on state priority issues

Review SRPPs against priority issues

Provide tools -- technology and technical assistance

Use an alternative process instead of Governor/Cabinet and circuit courts
	Focus on state priority issues

Technical Assistance to RPCs for new SRPP

Short term: Review LGCPs against priority issues

Technical assistance to LG opting into certification

Create an alternative process
	Monitoring indicators and revising state priority issues

Review/monitor implementation of SRPPs & updates

No state review of local plans or amendments

Retain right to appeal LG plan on priority issues

More technical assistance and technology support

Resolve appeals rising from RPC delegation of plan amendment reviews

	REGIONAL

	Planning coordination role weakened over time

SRPP focused on five issues defined by state

Comment on local plans

Informal dispute resolution process
	Re-instate original intent for regional role

New SRPP focused on state priority issues and regionally defined issues

Review local plans and make compliance determination

Use an alternative process instead of Governor/Cabinet and circuit courts 
	Realign boundaries and board structure; coordinate planning data/timeframes

Develop new SRPP with state and regional agency assistance and support; state approval by 2007

Until new SRPP approved, comment on LGCPs

Create an alternative process
	Better collaboration and coordination among jurisdictions

SRPP furthers state priorities, regional coordination and guides development of local plans

Determine compliance of local plan updates/amendments

Re-certification of local plans for certified communities

LGCP appeals through alternative process


	FIGURE 1.  --  NEW GROWTH MANAGEMENT FRAMEWORK

	Current Condition
	Major Concepts
	Interim Steps
	End Result


	LOCAL

	Plans with varying degrees of sophistication

Certification program 

· Limited to 8 communities per year

· Difficult process discourages participation
	Enhanced Plans


vision-based


financially feasible


address state/regional priorities


emphasizes neighborhood plans 


employs indicators


--OR—

Opt into Certification Program

A. Enter into certification agreement

B. Enter into work plan agreement
	Develop enhanced plans by 2007 or by EAR due date

Certification Program:

· Apply for certification

· Implement work plans
	Independence and accountability in planning decisions

Certification of all local governments

	CITIZEN

	Optional visioning used on a limited basis for plan development

Appeals of land use decisions expensive and time consuming
	Require citizen participation through a visioning process, build out and neighborhood planning that employs interactive technology

Earlier notice of changes

Easier and less expensive to appeal planning decisions

Challenge of local issues (not affecting a state priority interest) reviewed by RPCs using process similar to LDR challenge
	DCA and RPCs positioned to provide technical assistance and support new technology

Create alternative process and streamline/update other provisions related to citizen participation

Create regional process for review of local issues
	Presented with more complete picture of plans for the development of the community

Enabled to monitor and evaluate plan implementation through use of technology, including indicators

Enabled to bring appeals through alternative process

Enabled to seek review of local issues in an informal, low-cost process

	


STATE ROLE
_____________________________________________________________________

Establish priority state interests

Current Situation
Florida’s growth management laws and rules do not set substantive priorities for local government comprehensive planning, and for agency review of comprehensive plan amendments. The existing framework requires that local plans contain all the required elements, and that the agencies review these plans to ensure every statutory and rule provision has been satisfied. To follow the letter of existing law requires this “checklist” approach.

In practice, local governments and state and regional agencies tend to focus their energies on the most important issues in comprehensive planning, and do not spend as much time on other more peripheral issues. Current law does not expressly recognize this practice.  Moreover, the State’s priority interests have not been well defined and it is difficult for local governments to anticipate which issues might rise to the level of a State priority interest, or what the State’s position might be on such issues.

Summary of Proposed Changes
The proposed change in this regard would establish a new Section 163.3176, Florida Statutes, entitled “Priority State Interests.”  This Section would establish the following 11 issues of priority state interest:

· Urban Redevelopment and Rural Development;

· Strategic Intermodal System / Evacuation Routes;

· Natural Resources;

· Agricultural and Rural Lands;

· Economic Development;

· Hazard Mitigation;

· Affordable Housing;

· Public Schools;

· Military Facilities;

· Water Supply; and

· Financial Feasibility of Local Plans.

The proposal would limit state review of comprehensive plan amendments to those that directly impact these priority interests, and would require the state to ensure that local plans adequately avoid or address any such impact. Plan amendments not implicating priority state interests would not be reviewed by the agency, and would proceed as “small scale” amendments do under current law. 

The State would also concentrate on these issues when reviewing the new generation of Strategic Regional Policy Plans (SRPPs) discussed elsewhere in this document. Once the new SRPP has been adopted for a region, the State could rely on consistency with the SRPP to ensure that state priority interests are protected. The State would also retain the ability to appeal a consistency finding for a local plan amendment that affected a state priority interest.

Provide Incentives for Enhanced Planning Practices

Current Situation
There have been a few programs through which the State has attempted to reward enhanced planning practices, including the Sustainable Communities pilot program, and its successor, the Local Government Comprehensive Planning Certification Program. These programs exempted eligible local governments from state review for most plan amendments in exchange for demonstration of a history of exceptional planning practices and plan implementation, and agreements to move forward with specific planning initiatives that exceed minimum planning requirements. The Sustainable Communities program also provided funding and technical assistance to help implement the initiatives. There are few additional incentives currently in place to encourage good planning.

Summary of Proposed Changes
The State should reward appropriate planning and growth management practices in a variety of ways, including funding, technical assistance, regulatory change and other incentives. With respect to funding, the State’s can award higher priority to regional roadways and land acquisition funding that furthers state interests and includes regional cooperation, as evidenced through the SRPP or through certified local plans. The State could also reserve roadway capacity on the Strategic Intermodal System (SIS) to economic development projects that are consistent with a regionally coordinated economic development strategy adopted into the SRPP. Additional incentives could include the ability to access the expedited permitting process coordinated by the State.  In addition to exemption from State review of comprehensive plan amendments, the ability to be exempted from State review of comprehensive plan amendments and to gain access to a regionally determined concurrency management framework could also be used as incentives for good growth management.

Provide Technology and Technical Assistance

Current Situation

The State has been involved in providing technology and technical assistance to local governments. An example of such technology is the Fiscal Impact Analysis Model, proposed by the Growth Management Study Commission and Governor Bush and funded by the 2002 Legislature. This tool has been developed and tested, is in use in 23 communities, and will soon be available for widespread use throughout the state. It will help local government assess the fiscal impact of various land use and funding options, and will thereby assist them in assessing the financial feasibility of their plans and of proposed plan amendments.  
The Department has also been extensively involved in production of best practices manuals and of model ordinances. Department staff provides on-site technical assistance to local planners both in conjunction with plan amendment and DRI review, as well as through workshops on new planning techniques and legislative requirements. The Department recently held a series of workshops around the state on water supply issues and is conducting another round of workshops on the Evaluation and Appraisal Report process.

Summary of Proposed Changes

New technology is available to facilitate better planning at both the regional and local levels. The State should both monitor new technology for use in planning and develop new uses for technology within the growth management framework, sources of data, and best planning practices.  In partnership with RPCs the State should provide these tools to local governments. The Department is currently exploring software that will allow for regional visualization through mapping of information relative to a community’s vision and land use preferences. Another type of software is being considered for GIS-based indicator analysis to allow better monitoring of plan implementation and effectiveness. 
Providing information on best practices should continue to be a function of the State. The State can also continue to provide technical assistance to the regions, but the majority of the on-site technical assistance now rendered by the Department to the local governments on general planning issues may be assumed by the RPCs once their capabilities and responsibilities have been expanded. The Department already relies on RPCs to provide some technical assistance, either through the existing RPC grants or using DCA technical assistance funds.

Process for Challenges and Appeals

Current Situation

Challenges to comprehensive plan amendments and land development regulations are referred to the Division of Administrative Hearing DOAH for a de novo fact-finding hearing, and the DOAH recommended order is submitted to the Department or the Governor and Cabinet sitting as the Administration Commission for issuance of a final order. Challenges to development orders are filed in Circuit Court, with consistency with the comprehensive plan issues decided after a de novo fact finding hearing, and other issues decided based on the record created at the local government quasi-judicial hearing. Challenges to notice requirements for comprehensive plan amendments and land development regulations also are decided by circuit courts. Both the administrative and judicial processes are time-consuming and costly for all parties involved. While DOAH, DCA and the Administration Commission have the opportunity to develop expertise in land use issues, circuit court judges will rarely encounter a land use case within the sea of criminal, family law and probate cases that are filed in circuit court.

Summary of Proposed Changes

Creating an alternative process to hear appeals on state and local land use decisions would establish greater consistency and predictability in the land use process, ensure better quality decisions, and create a more efficient land use process, including less expensive and more cost-effective reviews. The new process would reduce procedural complexities in the current Florida judicial system where different types of land use challenges are split between multiple forums, including circuit courts, administrative agencies and the Governor and Cabinet. 

The new process would review appeals of comprehensive plan and amendment compliance decisions as well as appeals of developments regional impact (DRI), consistency challenges and other quasi-judicial land use decisions including development order challenges. The types of land use decisions under the new process could be phased in over time, depending on the Board’s experience and the political acceptability of the proposed changes. The first phase might include responsibilities for DRI and comprehensive plan compliance decisions now heard by the Governor and Cabinet, with later phases including appeals now heard by circuit courts. The Division of Administrative Hearings (DOAH) as well as the Department and RPCs could provide staff analysis and recommendations.

REGIONAL ROLE
______________________________________________________________________
New Regionalism and Strategic Regional Policy Plans

Current Situation

Under current statute, the regional planning councils develop Strategic Regional Policy Plans and review local plans and amendments for consistency compliance with these plans. Local plans must be consistent with the SRPP as well as with the State Comprehensive Plan and with Chapter 163 and Rule 9J-5.  As a practical matter, the State Comprehensive Plan and the SRPPs are rather general in nature, and do not provide strong and meaningful direction for local plans. Regional Planning Councils vary greatly in their capacity and in the manner in which they review local plans and plan amendments, and coordinate between local governments in their region. 

On the other hand, there is a growing recognition of the need to act regionally with respect to growth management, including protection of environmental resources, provision of affordable housing and infrastructure, and development of economic development opportunities. This acknowledgement has led to initiatives such as the Wekiva Springs effort, the “Myregion” project in Central Florida and the Committee for a Sustainable Treasure Coast. These initiatives are focused on the need to build regional leadership, create a region vision, and foster regional coordination between local governments to achieve this vision.

Summary of Proposed Changes

The proposal would incorporate statutory changes to ensure that the SRPP adequately addresses the basic components of growth management in order to foster better coordination between local plans. This includes providing a forum for regional dialogue and increasing the region’s capacity to deal with and resolve greater-than-local issues. As an example, one important function of the RPC would be to coordinate the use of a common set of population projections for land use, development and facilities planning within the region. The statute would also ensure the protection of state priority interests and accountability through the SRPP. 

Ideally, the new SRPPs would be in place by 2007 and include the following components:  establish and implement the region’s vision, further priority state interests, monitor progress in furtherance of those state interests, and address key planning elements such as urbanization and urban growth areas, affordable housing, economic development, regional facilities and services including transportation, natural disaster planning and mitigation, and agriculture and natural resources.

Regional Review of Local Plans

Current Situation
As previously noted, there are great variations among Regional Planning Councils as related to their areas of expertise and capacity to provide planning support to local governments. Further, given their existing scope of authority, the RPCs are limited in their ability to influence and shape local decisions.  Currently, RPCs serve as one of many agencies statutorily charged with commenting on local plans and plan amendments. The quality of the reviews vary greatly based in part on the general nature of the regional plan. 
The original intent for RPCs was to serve as the primary vehicle to ensure coordination among local governments for resolution of greater-than-local issues. Although rarely used, RPCs have legal authority to conduct a cross-acceptance negotiation process with local governments for the purpose of resolving inconsistencies between applicable local and regional plans. The political structure of the RPC boards, combined with the voluntary nature of the program, has resulted in limited effectiveness of this process.

Summary of Proposed Changes

Once the new SRPP has been adopted and found consistent by the State, the RPC would take over consistency review of the local plans. Local plans would be reviewed for consistency with the SRPP to ensure local plans further priority state interests as well as with the requirements of Chapter 163 and Rule 9J-5. Shifting review of local plans and amendments to the RPC will enable the RPC to review local plans for compatibility with local plans of adjacent jurisdictions. This better positions the RPC to serve as a forum to reconcile greater-than-local differences.

Whether conducted through the Department of Community Affairs or through the RPC, early informal dispute resolution would be a required step in the alternative decision-making process.  The RPC would provide dispute resolution of appeals of local amendments where no State priority interest was involved. Dispute resolution of appeals involving State priority interests would be handled by the Department of Community Affairs.

Align Regional Structure and Boundaries

Current Situation

The membership of the RPCs includes two-thirds elected officials chosen by cities and counties within the region and one-third appointed by the Governor.  State and regional agencies including Department of Transportation; Department of Environmental Protection; Enterprise Florida or the Office of Tourism, Trade and Economic Development; and Water Management Districts serve as non-voting members.  The Governor may also appoint a non-voting representative from the MPO or regional water supply authorities.

As constituted today, there are 11 regional planning councils; these regions do not correspond to other regional boundaries for transportation planning, health care and social services planning, or economic markets. Currently one MPO (the Sarasota/Manatee MPO) is split between two regional planning areas.  There are eight economic regions identified by Enterprise Florida. The Enterprise Florida economic regions include the Sarasota/Manatee MPO within one region.

Summary of Proposed Changes

As part of the RPC new responsibilities, the composition of the Councils may need to be addressed. One option would be to delegate the compliance review responsibilities to the Executive Director after the Council has adopted the state approved enhanced SRPP and review standards. Another option would be to change the current composition to increase the number of appointed officials including increased representation as voting members from state and regional agencies including the Departments of Community Affairs, Environmental Protection and Transportation.  

The RPC boundaries should be adjusted based on new information regarding regional growth, transportation and economic development patterns. The Enterprise Florida economic regions, the MPO regions and Departments of Environmental Protection and Transportation District boundaries can be used to create suitable regional planning areas. This realignment of regional planning areas could be more efficient and consistent with current economic regional and MPO planning areas.

Delivery of Technology and Technical Assistance

Current Situation

A major objective of the RPCs is to provide technical assistance to local governments and to coordinate in order to achieve uniformity and consistency in land use information and data collection efforts in this state and provide a usable and accessible data base to local governments.

Summary of Proposed Changes

The RPCs would be the most suitable repository for both the modeling software and the GIS data that are needed for generating future land use scenarios, community visioning, and impact analysis. The RPCs already function as the repository for many of the MPO transportation models in the state, as well as the regional hurricane evacuation models. This role could be extended to the maintenance and the provision of technical assistance of models (including the data used in these models) for generating land use scenarios, 2-D and 3-D community visioning, hazard impact analysis, and analysis of economic impacts.

If local governments desired the ability to conduct their own modeling, the appropriate RPCs could assist the larger local governments to make  available data and software, and advise the local governments in running of the various models, as well as advising them on interpreting or publishing model outputs. For the smaller local governments, the RPCs could do the actual work involved in running models and interpreting/publishing the output.

The primary role of Department and other state agencies would be developing specifications for the software to be used (including integration of different software programs), standards for the use of software, as well as standards for the data used in the software. This is similar to the role that FDOT fulfills with respect to FSUTMS, vis-a-vis the role that the MPOs play with respect to actually maintaining and running FSUTMS within the individual MPO areas.

LOCAL ROLE
______________________________________________________________________

Enhanced Local Plans

Vision-based, Build-Out Plans

Current Situation

Local government comprehensive plans are required to contain two planning timeframes, one covering the next five years and another covering at least a 10-year period. High-growth local governments with such relatively short planning timeframes are forced to amend the future land use map of their comprehensive plans constantly to keep pace with growth rates. Examples of such local governments include St. Johns, Wakulla, Collier, and Sarasota Counties.

The result can be piecemeal planning with no real vision of the desired end of a community development planning program. Amendments in these instances are almost always driven by the landowner/developer, and are not a product of community choice. When challenged in administrative proceedings, these amendments are typically defended by the applicant, with the local government taking a minimal role in defending its own plan. Many of these local governments do not accept real ownership of their plans, but instead act as processors of private-sector applications.

Some local governments wish to engage in longer-term planning in order to avoid this constant plan amendment process and to place the community’s vision in the forefront. The principle product of such long-range planning is a conceptual map depicting general land uses for the entire jurisdiction at build-out. These maps have commonly been referred to as “build-out plans” or “community vision plans.”  The map is accompanied by policies describing when and how one may develop under the depicted land use.

The difficulty posed by the current situation is that local governments who desire to undertake long-range planning are confronted with a state growth management law and a history of local implementation that both concentrate on much shorter timeframes. It takes significant resources and a long-term commitment to plan against this historical and regulatory inertia.

Sarasota County is a good example of a local government that took on this task, ultimately succeeding with its “Sarasota 2050” Plan. The county was incredibly successful with the final product, with only two individuals and one environmental group ultimately challenging the plan in an administrative hearing. The County and Department successfully defended the plan at administrative hearing, and obtained a final order that recognizes the ability of a local government to adopt a long-range, build-out plan.

Summary of Proposed Changes

While the ability to adopt a build-out plan under current law has now been affirmed, amendments to the law would make this process more efficient and, hopefully, attractive to both counties and municipalities.  The process would be established along the following basic outline.

· Community input. Collaborative process whereby the citizens express their vision for the future of the community, and what they consider the most important components of this future.

· Generalized land use map. The location of generalized land use types would then be mapped.  Using the basic framework of the Bay County Sector Plan, the first step in this process would be to define environmentally sensitive areas and other areas deemed important by the citizens (e.g., historic rural settlement areas) for protection. Generalized land uses such as residential, industrial, parks, and town center/mixed use nodes would then be placed on the map.

· Infrastructure. As part of the mapping process, the local government will also depict the major infrastructure needed to support the land uses.  Such infrastructure would include all arterial roads, parks and greenways, water and sewer facilities, regional stormwater facilities, and school sites.

· Financial feasibility. The generalized land use map would be supported by a demonstration of financial feasibility over the long-term.

· Implementation. The generalized land use map creates no immediate right to develop. As with Sector Planning, subsequent, more specific approvals will be needed to realize the development depicted on the map. The policies that govern this process are a crucial cog in any community destination plan.  Such policies would include at least the following:

· Proposals meeting certain significance thresholds must demonstrate financial feasibility.

· Growth boundary expansions must be tied to the availability of infrastructure, including schools.

· Provisions must ensure that the desired form of development is achievable.

Financial Feasibility of Local Plans

Current Situation

Planning requirements provide that local government comprehensive plans shall be “economically” feasible, and that five-year schedules of capital improvements be “financially” feasible. However, with the exception of rule provisions for the five-year schedule of improvements, a methodology for making a determination that a plan – as a whole – has not been specified.  

The Growth Management Study Commission recommended that the State develop a model for determining the true cost of a proposed development program and provide it to local governments as a tool for assessing the financial cost of development. The State has proceeded with development of a model -- known as the Fiscal Impact Analysis Model or FIAM, field tested the model, and made refinements to the model. The Department sponsored the work of an Urban Land Institute Advisory Panel to undertake a peer review of the model. The panel deemed FIAM an “excellent” model and urged the State to implement use of the model by local governments through incentives and by providing technical support.

Summary of Proposed Changes

The financial feasibility of local government comprehensive plans is proposed to be established as a priority state interest. Because the law requires adoption of local plans, the public has a reasonable expectation that plans will be implemented.  Implementation requires that plans be realistic. Part of determining whether a plan is realistic is demonstrating that the plan is financially feasible. Further, it is in the best interest of the state to ensure that local plans are financially feasible to avoid a situation necessitating state intervention in response to a local government slipping into severe financial crisis.  Providing FIAM to local governments provides a tool to local decision makers, enabling them to obtain information about the financial costs of alternative development scenarios.  

To implement the requirement, the following changes are proposed:

Amendments to Chapter 163 to define “financial feasibility”, to require local governments to demonstrate the financial feasibility of their plans and to provide for use of FIAM, or other acceptable methodologies, as a safe harbor for demonstrating the financial feasibility of a comprehensive plan.   

The requirement to prepare a financially feasible plan should not relieve a jurisdiction from its responsibility to promote the development of a housing stock that is affordable to all members of its workforce. In addition, it is important to retain existing requirements related to the financial feasibility of the five-year schedule of capital improvements.

In addition, the Department and regions will need to create a system to deploy the fiscal impact analysis model in the communities and develop a training and ongoing technical support system for use of the model by local governments. The Department will also need to create a process for reviewing and accepting other models for use as a safe harbor methodology.

Enhanced Long-Range Facilities Planning and Streamlining of Concurrency Management 

Current situation

Concurrency encompasses long range planning of land use and public facilities, capital improvements programming, and regulation of new development. At the long-range level local comprehensive plans are to match future land uses with public facility plans designed to accommodate the anticipated growth at acceptable levels of service. At the five-year capital improvement planning level comprehensive plans are to forecast demand for public facilities, identify and schedule necessary improvements and support the improvements with available funding. The regulatory requirements of concurrency, as applied through the local government’s adopted concurrency management system, must be satisfied by the developer prior to the issuance of final development approval.

Concurrency applies to six types of public facilities: transportation, water, sewer, drainage, parks and solid waste.

Transportation concurrency has been very difficult due to a series of factors including over-allocation of land use, auto-dependent land use patterns, increased driving habits, extra-jurisdictional trips, and inadequate funding. To provide relief at time of development permit these factors have lead to lowered standards for level of service, concurrency exception areas, concurrency guidelines which are not meaningful, strained analysis of available capacity, and pay-and-go approaches which push beyond the allowance of law. Most congestion issues occur in urban areas and there are situations where application of concurrency has pushed development to the urban edge or rural areas where roadway capacity is available.

The concurrency requirements for water and wastewater facilities, parks and solid waste are best addressed through the adoption of adequate facility ordinances in land development regulations. Concurrency requirements for drainage usually mimic regulatory standards of DEP and the WMDs. The planning requirements could be better addressed through the combination of demonstrating financial feasibility, adequate facility capacity at the time of plan amendment, and long-range planning.

Summary of Proposed Changes

In the area of transportation, create an additional broader opportunity for urban area concurrency exceptions. Strengthen policy requirements to promote urban infill and support alternative modes of transportation. Strengthen long-range planning by including a conceptual list of transportation improvements necessary to support the future land use map. Strengthen capital improvement programming by clarifying requirements and streamlining amendment procedures.

No longer require concurrency requirements in the local plans for parks, water, wastewater and solid waste. A local government should deal with the concurrency requirement for these facilities through its normal land development regulations processes, such as through an “adequate facilities ordinance.” It is recommended, however, that the long-range planning requirements for facilities be strengthened similar to the approach taken with water supply and school planning by adding a requirement that the comprehensive plan include a work plan of improvements needed to address the facilities necessary to meet existing and projected demand for the established planning period and a long-range map showing future facilities. 

Delete the concurrency requirement for drainage. Instead, re-orient planning requirements toward a complementing relationship with the Watershed Restoration (TMDL –total maximum daily load) program.

The proposed changes would place a renewed emphasis on coordinated long range planning and provision of adequate facilities though the capital improvement schedule. Emphasis would be shifted away from the permitting level of concurrency within the planning context.

Monitor Plan Implementation

Current situation

In theory local governments should include monitoring provisions within their comprehensive plans but in reality ongoing monitoring takes a back seat to current and long-range planning. Often monitoring is sporadic or not done at all. Most local governments wait until the evaluation and appraisal report (EAR) process to address plan monitoring and implementation.  Because the tools and systems have not been available to assist local governments to effectively monitor their plan it becomes a very difficult process to monitor plan implementation every seven years. 

As part of the current state budgeting processes, state agencies set performance standards to which budget approvals are linked. Similar measures, called indicators, can be developed for key priority state interests for growth management. The intent would be to adopt indicators for priority state interests to give focus to land use issues that arise when developing or amending comprehensive plans for managing growth. Indicators can also be a “yard stick” by which we measure progress in achieving the key state policy directives established in growth management laws. 

One effective way of monitoring plan implementation is through the use of indicators as statistical measures for understanding baseline conditions and for measuring progress toward community goals.  Indicators may be grouped into categories to represent important aspects of managing the community’s growth (e.g. land use, public policy, health, education, environment, housing etc.). For each category one or more indicators may be established to assess or measure some aspect of the category. By using more than one indicator, it becomes possible to develop profiles of the community that can be used to evaluate growth trends and determine priorities. For example, indicators that measure the rate of land consumption in relation to population growth and density can be used to evaluate the policy of discouraging urban sprawl. 

The issues of indicators must be addressed at both the state and local level. The Department has had some experience with the use of indicators in the Sustainable Communities Demonstration Program, and its successor program, the Local Government Comprehensive Planning Certification Program. Under the program, certification is implemented by execution of an agreement with the Department, and provides for review of the local government’s performance in planning. The agreement includes indicators for measuring baseline conditions in the community and a work program setting forth specific planning strategies and projects that will be undertaken to achieve improvement in the baseline conditions.

Technology can play a facilitating role in furthering use of indicators at the state and local levels. For example, computer software specifically developed to support community planning and the use of indicators through modeling is readily available. In particular, one program measures land use and development scenarios with performance indicators, and supports the entire planning process including: establishing existing conditions, evaluating alternative planning scenarios and community’s vision, evaluating incremental changes to comprehensive plans, and evaluating cumulative impacts from planning decisions.

Summary of Proposed Changes

The Department recommends the use of indicators in the comprehensive plan EAR process that provides for assessing the progress in implementing the local government’s comprehensive plan. As statistical measures for understanding baseline conditions and for measuring progress toward community goals, it is important that indicators be specific and relevant to a jurisdiction. Further, a local government’s level of sophistication and urbanization will also influence the selection of indicators. In other words, the more complex and urbanized the area (urban, suburban and rural), the more complex the set of indicators could be.

The proposed solution must address both the local and state level. For the local level, revise Chapter 163 to include incentives for local governments to adopt indicators as part of their enhanced planning requirements. Indicators would be agreed upon by the community as part of the EAR-based amendment process and related to or reflect the community vision. EAR scoping would identify local issues and indicators to measure progress.   

Regions would also be asked to track indicators for regional issues as well as for State priority interests.  In order for the State to provide adequate guidance for indicators, Chapter 163 would need to authorize the Department to adopt indicators for each priority state interest. 

The tracking of indicators will help the state evaluate current conditions, identify trends and make informed decisions regarding priority state interests. If, as a result of this tracking, the state or region detects an emerging negative trend, the state or region will conduct a more focused review on comprehensive plan amendments related to the state issue and may convene a regional process (like the Wekiva committee) to address the issue and identify focused effort for technical assistance and/or corrective action.

Certification Program

Current Situation

Section 163.3246, Florida Statutes, allows the Department to deem up to eight local governments per fiscal year as “certified.” To demonstrate eligibility for certification, a local government must demonstrate a history of sound planning, and an above-average comprehensive plan and set of land development regulations. Once a local government is deemed eligible, the Department and the local government negotiate an agreement for certification. This agreement establishes the baseline planning conditions of the local jurisdiction, and contains the work program by which these baseline conditions will be improved over the course of the 10-year certification.

In two years of the program, only five local governments have applied for certification, and only three have been deemed eligible. The agency has agreements with two of the eligible governments, but does not for the third.  No local governments applied for certification in 2003 or in 2004.

There are two principal reasons that this program has not been widely utilized. First, the qualification criteria are drafted in an inelegant manner, making it difficult for even the most advanced local government to satisfy program requirements. Second, the statutorily-required work program to improve baseline conditions is perhaps unrealistically demanding, as it has been quite difficult for any of the eligible local governments to meet.

Summary of Proposed Changes

The proposed changes involve modifying and clarifying qualification criteria to provide a clearer avenue for eligibility to enter into certification. Second, the process of adopting a work plan and entering into an agreement will be substantially streamlined. The proposed changes are expected to reinvigorate interest in the certification program and encourage more local governments to take the step toward the next generation of plans. 

Ultimately, with technical assistance and support from the Department, all local governments should make the transition to certification of local plans that adequately address priority state interests and include enhanced planning components. Local governments may opt to meet the certification requirements immediately through the new, streamlined, user-friendly process or incrementally after they develop revised vision-based, financially feasible plans.  

Whether local governments choose the incremental or immediate approach to certification, local plans will need to be revised to address improved intergovernmental coordination through interlocal agreements or compacts that encourage joint planning for greater than local issues including annexation, water supply development, schools, transportation and environmental. As an incentive, state oversight of plan amendments and DRIs would be reduced within certified areas with opportunities for periodic state review and re-certification.

Agriculture

Local plans should provide for protection of agricultural resources and promote rural economic development.

(text forthcoming)

CITIZEN ROLE
_____________________________________________________________________

Public participation is a vital part of a successful community planning process, and there are abundant opportunities to strengthen citizen involvement in each phase of the planning process. Local citizens should be asked to both set the vision and oversee and evaluate implementation of local plans. An effective and meaningful citizen participation program reduces the type and frequency of conflicts that arise from growth and development. 

To be most effective, citizen participation must work from the bottom up, and be transparent –through citizen involvement plans, notice and technology. As part of its technical assistance role, the State should provide more tools for both local governments and citizens to enhance the citizen role in community planning, including the involvement of regional planning councils. Citizen enforcement of plans should be low-cost; include tight, predictable time schedules; and be simple. A mediation option for dispute resolution should be included.

Vision-based, Build-out Plans

Current situation

Local governments are encouraged to include vision statements in their local government comprehensive plans. Few do, but increasingly communities are undertaking “visioning” processes to inform and guide planning and priority setting. In addition, since priority State interests are not clearly defined in Chapter 163, local governments do not consistently deal with those issues in their planning programs.

Current statute and rule require that plans contain measurable objectives and standards for assessing progress, but most plans fall short in this regard. Moreover, few communities are set up to track the results of plan progress through a meaningful set of indicators.

Summary of Proposed Changes

All plans should be based on a community vision that has been vetted in public forums. This will ensure that the public and the local government have a better understanding of the desired outcomes. Plans will also need to address the priority State interests. Where possible, the community’s vision should be developed at a district or neighborhood level. Plans should not only include a Future Land Use Map, but other visual representations of the existing community and the community at build-out. Plans should contain meaningful and measurable standards (e.g., water quality will be “X”) for evaluating progress toward achieving the vision/desired community character. Amendments to plans should demonstrate how they further the adopted vision.

Establishing an understandable vision will not only help interested parties buy into the plan, but it will also ensure that there is agreement on what is to be achieved through the local planning program.  Measurable standards, or indicators can help evaluate the effectiveness of the plan strategies, and assist in making adjustments to increase the success of the plan. Moreover, understandable indicators can increase the public’s involvement in monitoring plan implementation. The Department and regions will provide technical assistance to local governments using recent technology and computer software advances related to planning and monitoring indicators. A plan that is understandable and is achieving desired outcomes will be better supported by a broad base of constituents. 

Neighborhood Planning 

Current Situation 

Many local governments are already doing some form of neighborhood planning as a means to encourage greater citizen involvement. This level of planning, however, is not expressly recognized or encouraged by the current growth management framework. 

Summary of Proposed Changes 

Because citizens are most frequently engaged in planning processes that impact their own backyards, the Department’s proposal would amend current planning requirements to both recognize and encourage local governments to plan at the neighborhood level. Through their involvement in the creation of plans for their neighborhoods, citizens may be more likely to engage in the overall comprehensive planning program for the jurisdiction. 

The proposal for neighborhood plans provides mechanisms for citizen involvement on amendments/development proposals in the neighborhood planning area, including design-oriented approaches, defining the boundaries of the neighborhood, providing for intent of the neighborhood plan (advisory only or to be adopted in its entirety or by reference into the comprehensive plan), and defining neighborhood priorities based on historical, cultural, economic, social, environmental, or other planning considerations. 

Cure Appellate Standing Issue

Current Situation

The Fourth District Court of Appeals recently ruled that an “affected person” who has standing to challenge a comprehensive plan amendment to the Division of Administrative Hearings, must also prove that they are adversely affected by the amendment in order to appeal to District Court.
Summary of Proposed Change

Amend Chapter 163 to state that an affected person who participates in a proceeding under Chapter 163 is entitled to judicial review of final agency action. Until the recent 4th District case (arising from a challenge to the Martin County plan), most land use attorneys assumed that any affected person who participated in a Division of Administrative Hearings challenge could appeal the final order to District Court. This proposal will clarify that the law allows such an appeal. Local governments and development interests may feel that the 4th District correctly required affected persons to show an adverse impact.

Use “LDR” challenge procedure for Comprehensive Plan Amendments

Current Situation

After the Department of Community Affairs issues a Notice of Intent, an affected person can file a petition with the Division of Administrative Hearings. If the Department of Community Affairs found the amendment “in compliance,” the affected person faces the “fairly debatable” standard of proof (very difficult to win), even if the Department of Community Affairs made the “in” finding based on the lack of state issues.

Summary of Proposed Change

Use a modified version of the procedure to challenge land development regulations presently in Section 163.3213. Assuming that other proposed changes are made, the Department’s or RPC’s (after state approval of enhanced SRPP) Notice of Intent will be based solely on state and regional issues, and if any affected person disagrees with the compliance finding, the proceeding will be the same as today.  However, if the affected person thinks that the plan amendment is “not in compliance” based on a local issue, the affected person would file a petition with the RPC asking the RPC to review the local issues.  The RPC would then investigate, and file a written decision. If the RPC agrees with the affected person, it would then pursue the petition before the Division of Administrative Hearings or regional LUBA, and the standard of proof is “preponderance of the evidence” (easier to win). If the RPC agrees with the local government, the affected person can pursue the petition before the Division of Administrative Hearings or regional LUBA, but the standard of proof is “fairly debatable.” 

The cost and difficulty of pursuing litigation discourages citizen enforcement of Chapter 163. Because the Department of Community Affairs even currently focuses on issues of importance to the state, and will be even more focused if these proposals are adopted, citizens cannot count on the Department review to address local concerns. This proposal will allow a concerned citizen to get the RPC to address local concerns for those uncommon situations where the citizen believes that the plan amendment is not in compliance for local reasons.

Clarify Notice and Streamline Procedural Requirements

City and county notice statutes

Current Situation

Chapter 163 refers the reader to the city and county notice statutes, but those statutes mention ordinances and zoning, but do not mention comprehensive plan amendments.

Summary of Proposed Changes

Amend the statutes regulating notice for city and county ordinances to specifically mention “comprehensive plan amendments.” This will ameliorate confusion caused when local officials and citizens see that the present version of Ch 125 and Ch 166 do not mention comprehensive plan amendments.

Specify time for transmittal

Current Situation

Present law requires local governments to transmit proposed plan amendments “immediately” after the proposal hearing. This is either impossible, or unclear.

Summary of Proposed Changes

Provide a reasonable time (10 days) after proposal hearing for local governments to transmit proposed plan amendments.

Limit transmittal of plan amendment packages to two per year

Current Situation 

Present law limits local governments to two adoptions per year, but does not specify a limitation on proposed amendments. Some local governments transmit multiple proposals, and then adopt all in one package, thus frustrating public participation by confusing citizens who try to follow the process.

Summary of Proposed Changes

Specify that local governments may only transmit two proposed plan amendment packages per year.

Copies of proposed plan amendments to Department of Education

Current Situation

Now, local governments must send copies to the other reviewing agencies, but the Department of Community Affairs must send a copy to the Department of Education.

Summary of Proposed Changes

Require local governments to send copies of proposed plan amendments to the Department of Education.

Coordinate Demands for Review

Current Situation

Regional planning councils and affected persons have 30 days after transmittal of a proposed plan amendment to demand review, but review agencies have 30 days after the Department of Community Affairs receipt of a complete proposed plan amendment to provide comments.

Summary of Proposed Changes

Provide that regional planning councils and affected persons may demand that the Department of Community Affairs review a proposed amendment within 30 days after its receipt of a complete proposed plan amendment.

Modify Courtesy Information Notices

Current Situation

The Growth Management Study Commission recommended that Department of Community Affairs enhance its Notice of Intent by posting it on the Department’s website and by providing courtesy notice to persons who request it. Local governments are required to provide a sign-in form at the proposed and adoption hearings, and to include this information in the adopted amendment package sent to the Department of Community Affairs.  The Department then sends postcards to those persons informing them of the approximate date of publication of the Notice of Intent.  Although the internet posting has proven useful, the courtesy information cards have proven to be an ineffective and confusing method of providing notice.  Also, some local governments do a poor job of collecting the information and forwarding it to the Department.

Summary of Proposed Changes

Require local governments (instead of the Department of Community Affairs) to provide courtesy information notices regarding the publication date of the Notice of Intent to citizens who have provided their names and addresses for that purpose.  As an alternative consider deleting the requirement for courtesy information notices.

Improve Expedited Notices of Intent

Current Situation

If the local government’s transmittal letter correctly states that the plan amendment was not changed, and was not the subject of objections, the Department of Community Affairs is required to issue the Notice of Intent within 20 days. Some local governments fail to include a complete plan amendment with the transmittal letter, thus preventing the Department of Community Affairs from determining whether the transmittal letter’s claim that the plan amendment was not changed is correct.

Summary of Proposed Changes

Allow the Department of Community Affairs to publish expedited Notices of Intent 20 days after receipt of “a complete adopted amendment,” rather than after receipt of “the transmittal letter.”

Limit Time in which a Plan Amendment Can Remain Pending

Current Situation

The statute states that a local government has 60 days after the Department of Community Affairs’ Objections Recommendations and Comment report to adopt (or not adopt) the plan amendment. Many local governments take much longer to adopt, which can frustrate the ability of the public to keep track of pending amendments.

Summary of Proposed Changes

Amend statute to provide for a 90-day period for the adoption of amendments, and to provide that plan amendments not adopted within 90 days after the Objections Recommendations and Comment report are deemed withdrawn.  

Complete, Up-to-Date Copies of Plans

Current Situation

Local governments are not required to provide updated copies of their plans on a regular basis. Many local governments provided only their original plan, and a series of plan amendments over the years.  Thus, citizens and Department of Community Affairs’ planners have a difficult time keeping track of changes to the plans.

Summary of Proposed Changes

Require local governments to give Departments of Community Affairs, Environmental Protection, and Transportation a complete, updated copy of their comprehensive plan each year.

Amendment of the Plan

Current Situation

Chapter 163 provides more specific, detailed requirements for the preparation of new comprehensive plans than it does on how to amend an existing plan. 

Summary of Proposed Changes

Revise the statute to state explicitly that an amendment must be supported by data and analysis justifying the amendment while maintaining internal consistency. Direct the Department of Community Affairs to adopt by rule minimum requirements for data and analysis to support a proposed amendment. Delete obsolete language in subsection 163.3167(2), related to required dates for adoption of initial local government comprehensive plans (in the 1980s).

These changes would clarify that local governments are responsible for proposing sounds changes (decreasing reliance on the Department of Community Affairs to raise objections) and would clarify the information that must be submitted to justify amendments. This would also clean up the statute by deleting archaic language.

Consolidate requirements for coastal element

Current Situation

The statute addresses coastal element content requirements in two sections: 163.3177(6)(g) and 163.3178

Summary of Proposed Change

Consolidate these requirements for ease of reference in determining minimum planning requirements in coastal areas.

Expedited hearings

Current Situation

Any party to an administrative proceeding involving a comprehensive plan or amendment -- except the Department of Community Affairs -- has the right to demand an expedited hearing.  Once such a demand is filed, the matter must be set for final hearing within the next 30 days.  While everyone recognizes the benefit of having a comprehensive plan dispute decided in an efficient and timely manner, practitioners have almost uniformly criticized the 30 day time period as being too brief.

Summary of Proposed Changes

The current proposal would retain the right of a party to seek an expedited hearing, but would change the expedited deadline from 30 to 60 days.  This proposed change would benefit the process by providing for expeditious resolution while allowing sufficient time for preparation and scheduling.
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