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Executive Summary

As there are changes occurring in planning at all levels in Florida there is a need to update the development of regional impact process to respond to these changes to provide effective growth management. 

Enacted in 1972, the Environmental Land and Water Management Act established the DRI and Areas of Critical State Concern programs to improve upon environmental protection and achieve a variety of other planning objectives. As set forth in Section 380.021, Florida Statutes, the purpose of the Act is to:

· protect the natural resources and environment of this state;

· ensure a water management system that will reverse the deterioration of water quality and provide optimum utilization of our limited water resources; 

· facilitate orderly and well-planned development; 

· protect the health, welfare, safety, and quality of life of residents; and

· plan for and guide growth and development within this state;

Section 380.06(1) defines "development of regional impact," as “any development which, because of its character, magnitude, or location, would have a substantial effect upon the health, safety, or welfare of citizens of more than one county.” The statutes and rules refer to the “effect …upon the citizens of more than one county” as “regional impacts” or impacts that affect resources and facilities that are considered regionally significant, such as interstates or endangered species habitats. Thus, developments that are defined as DRIs are required to undergo an extensive review by state, regional and local agencies in order to:

· identify impacts on regional facilities and resources;

· determine how regional impacts will be mitigated;

· obtain a local government development order to define mitigation conditions;

· submit to administrative appellate review at the state level. 

Initially the development of regional impact process was one of the only processes by which there was a regional approach to environmental issues. Since the development of regional impact legislation was enacted local governments are now required to have adopted local comprehensive plans. With the adoption and implementation of comprehensive plans, the Department foresees more opportunities for local and regional control of aspects of the development of regional impact process. The environmental regulatory processes have become more sophisticated over time resulting in an overlap with the development of regional impact process primarily with environmental impact assessments that can be eliminated or combined.  

GUIDING PRINCIPLES

______________________________________________________________________


The following principles can form a common ground for exploring an update of the development of regional impact process:

Streamline environmental reviews associated with developments of regional impact when duplicative

· Coordinate the data for impact assessments with the data necessary for permit reviews.
· Provide more expedient review of the data such that permits and local government approval could be timed closer.
· Limit duplication of local environmental requirements and state permit requirements.
Provide more predictability for necessary mitigation through the buildout of the development

· Adopt an optional standard for the timing of buildout of land uses undergoing development of regional impact with no additional mitigation required if actual buildout exceeds the standard.
Provide more flexibility for developers to adapt to changing markets after development approval

· At a minimum, provide the developer the opportunity to demonstrate that changes to the already approved project will not create additional regional impacts that are not mitigated.
Ensure that the uses required to undergo development of regional impact review are the types of development resulting in  regional impacts because of their type, size and character 

· Update the guidelines and standards for developments of regional impact to reflect new and emerging land uses not currently addressed in the statute.
· Further define existing land uses required to undergo development of regional impact review.
· Reconcile increased thresholds in rural areas with encouraging urban sprawl through alternative incentives other than higher thresholds.
· Reconcile increased thresholds for development review with the need for technical assistance in smaller communities to review large scale developments.
· Where regional impacts from certain uses are being addressed and planned for through the comprehensive plan and the permitting process update the guidelines and standards to exempt those uses.
RELATED PROGRAMS

____________________________________________________________________

This section briefly summarizes related programs that work in conjunction with the DRI program. 

OTTED – Section 380.06(2)(d)1.c., F.S.
Projects certified under s. 403.973 which create at least 100 jobs and meet the criteria of the Office of Tourism, Trade, and Economic Development as to their impact on an area's economy, employment, and prevailing wage and skill levels that are at or below 100 percent of the numerical thresholds for industrial plants, industrial parks, distribution, warehousing or wholesaling facilities, office development or multiuse projects other than residential, as described in s. 380.0651(3)(c), (d), and (i), are not required to undergo development-of-regional-impact review.

Rural Areas of Critical Economic Concern – Section 380.06(2)(e), F.S.

The applicable guidelines and standards are increased by 150 percent for development in any area designated by the Governor as a rural area of critical state concern pursuant to s. 288.0656 during the effectiveness of the designation. Currently, the Governor has designated 28 counties in three separate designations. The effective periods expire at varying times, starting in November of 2004 and ending in April of 2008.

Conceptual Agency Review – Section 380.06(9), F.S.
In order to facilitate the planning and preparation of permit applications for projects that undergo development-of-regional-impact review, and in order to coordinate the information required to issue such permits, a developer may elect to request conceptual agency review under this subsection either concurrently with development-of-regional-impact review and comprehensive plan amendments, if applicable, or subsequent to a preapplication conference. 

"Conceptual agency review" means general review of the proposed location, densities, intensity of use, character, and major design features of a proposed development required to undergo review under this section for the purpose of considering whether these aspects of the proposed development comply with the issuing agency’s statutes and rules. This option has rarely been used since its adoption in the 1980’s.

Special Types of DRIs
This section briefly summarizes special types of optional DRIs that are recognized by statute and addressed through alternative standards and procedures.  

Master Incremental DRI – Section 380.06(21), F.S.

If a proposed development is planned for development over an extended period of time, the developer may file an application for master development approval of the project and agree to present subsequent increments of the development for preconstruction review. The local government adopts an initial Master Development Order and then adopts subsequent incremental development orders over time that are consistent with the Master DO and that provide additional detailed analysis of traffic and other impacts for that particular increment. Examples include Weston, Port Labelle, and Palmer Ranch.  

Downtown DRI – Section 380.06(22), F.S.

A downtown development authority may submit a development-of-regional-impact application for development approval pursuant to this section. The area described in the application may consist of any or all of the land over which a downtown development authority has the power described in s. 380.031(5). For the purposes of this subsection, a downtown development authority shall be considered the developer whether or not the downtown development authority will undertake the development.  Examples include Downtown Miami, and Downtown Jacksonville. 

Areawide DRI - Section 380.06(25), F.S.

An authorized developer may submit an areawide development of regional impact to be reviewed pursuant to the procedures and standards set forth in this section. The areawide development-of-regional-impact review shall include an areawide development plan in addition to any other information required under this section. After review and approval of an areawide development of regional impact under this section, all development within the defined planning area shall conform to the approved areawide development plan and development order. Individual developments that conform to the approved areawide development plan shall not be required to undergo further development-of-regional-impact review. It can be used to coordinate planning of several DRI projects within a defined area. Local governments can serve as areawide developer and compel individual developments to conform to areawide plan or developer may petition local government to request authorization to control the areawide with consent of individual property owners. Examples include Southeast Overtown Areawide in Miami, East Miramar Areawide, and Westshore Areawide.

Florida Quality Developments – Section 380.061, F.S.

The intent of this program is “to encourage development which has been thoughtfully planned to take into consideration protection of Florida's natural amenities, the cost to local government of providing services to a growing community, and the high quality of life Floridians desire. It is further intended that the 

developer be provided, through a cooperative and coordinated effort, an expeditious and timely review by all agencies with jurisdiction over the project…” The FQD program specifies certain enhanced 

performance measures and requires that DCA issue the development order. Examples include Pace Island, Cagans Crossing, and the Villages of Marion. 

STREAMLINED DRI FRAMEWORK
______________________________________________________________________
The following proposed changes reflect the opportunities available for streamlining certain DRI processes and including a more regional approach to development review given the framework of how local governments adopt and update their comprehensive plans. The proposed changes also acknowledge that state and regional agencies have adopted more sophisticated permitting processes that address some of the environmental regional issues reviewed in developments of regional impact. Further, the proposed changes address the need for more flexibility to allow changes to development that can be demonstrated not to result in new and additional impacts without requiring further extensive review. Finally, they also address new and innovative types of developments that are now being proposed in the state.

Environmental Streamlining

Current Situation

The current statutory process results in some overlap between the DRI process and permitting processes for surface water management, water supply, and wastewater, wetlands and wildlife.  Applicants are required to file separate applications for the DRI process and for the permitting process. The analysis is similar, but different forms are used, requiring the applicant to repackage the information. The DRI DO conditions often duplicate the permit conditions or include conditions that may not be compatible with the permitting conditions. If the permit conditions are modified over time, the DO conditions must also be modified.  

While duplication occurs, the DRI process also provides certain advantages. The DRI process ensures wetland protection is coordinated with protection of listed species, land use, transportation and other factors that are considered in reviewing and refining the DRI master plan. The DRI process also supports permitting concepts by avoiding wetland resources to the extent practicable in developing the master plan. The statute currently provides for optional Conceptual Agency Review (CAR) process under s. 380.06(9), F.S. The CAR process was designed to coordinate site planning and permitting by ensuring the participation of appropriate agencies early in the planning process. However, the CAR was rarely used because the process involved complicated rule requirements and resulted in only a conceptual approval. The CAR applicant was still required to file an application for a permit with the presumption that the permit would be issued based on the early conceptual approval.  

Summary of Proposed Changes

Reform the DRI process to maintain the coordinated review functions, while minimizing overlap in the process. This can be accomplished by modifying the optional Conceptual Agency Review process.  Adopt Ecosystem Team Permitting (ETP) as an option to standard DRI review. The ETP process would be at the option of the developer to initiate at the beginning of the review of the proposed DRI.  This process could be applied for the entire project. However, for larger DRIs where permitting for the entire development may be too cumbersome to be expeditious the ETP process would be an option for the geographical area of the first phase with DRI level assessments still applicable to the remainder of the site.  If the developer elected to pursue this option then the environmental review agencies would be required to participate in the process where currently it is optional for the environmental review agencies.  

The above process may result in a longer review period for the DRI since the level of information will be more detailed for the permit application than for the application for development approval. There will also need to be a strong commitment from the applicant and the review agencies to submit the necessary information and quickly identify all of the necessary information needed during the review of the application. While the DRI review may be longer through coordinating all of  the planning and permitting processes, the overall time for planning and permitting should be shorter because the agencies have worked together more closely up front, rather than waiting for one process to be completed before starting a second process. 

This option will provide the opportunity to consolidate the application requirements for all of the environmental permitting and the planning approval.  This will consolidate the request for supplemental information and streamline permitting timeframes providing for both net environmental and economic benefits through coordinated and timely environmental review. 

Buildout Dates and Extensions

Current Situation

DRI developers estimate their build out and provide a traffic study that forecasts LOS conditions in the build out year (or by phases) and add the project traffic to determine if significant impacts occur. DRIs must mitigate for any significant and adverse impacts (e.g. link does not meet LOS, and project trips account for more than five percent of link service volume). Therefore, the longer projects build out, the more mitigation is required because background traffic causes more links to fail in the build out year. A 

project built in five years pays less than the same project built in 15 years. Developers typically argue for unrealistically short build out periods to avoid paying additional mitigation fees.  

Summary of Proposed Changes
Authorize the Department in the statute to adopt a rule providing a standardized build out table as an alternative for applicants to use in projecting build out of a development of regional impact.

The DRI would submit a traffic study based on the projected build out period and would analyze LOS conditions for the build out year. Mitigation would be determined the same way as currently done.  Phases would be standardized for every five years, except developers would have the option to monitor development levels at each phase and would pay based on actual development conditions if less development occurred by the end of the phase period. The build out year would be assumed to be the maximum build out period for the project. Therefore, no further analysis either in a notification of proposed change or a substantial deviation, would be necessary if the project built out on a longer schedule than assumed by the fixed build out periods. 

This would provide economic predictability for a DRI developer to know what will be the long-range financial commitments for the project and provide the local government with a standard by which they can plan necessary improvements and reserve capacity for these large projects.

Substantial Deviations   

Current Situation

Section 380.06(19) establishes procedures for modifying approved DRIs. Two types of changes are recognized:  1) “substantial deviations” when the approved DRI is changed so significantly that the statute requires a new application and full DRI review of the project; and 2) non-substantial deviations that are approved by filing a Notice of Proposed Change (NOPC) with the RPC and local government. Paragraph (19)(b) sets out maximum thresholds for how much a DRI land use can be changed without triggering the need for a substantial deviation review.  In practice, paragraph (b) is generally only used by single-use developments or for uses other than office, retail, industrial, hotel and residential uses. The office, retail industrial, hotel and residential development are normally part of a larger multi-use development that is allowed under the statute to offset an increase in land use by decreasing another land use so that the net impact remains about the same. Most NOPCs involve traffic studies for trading off land uses. While the Department has delegated this review to the FDOT and RPC, the process involves significant effort by the review agencies and the developer.  

Summary of Proposed Changes

Paragraph 380.06(19)(b), currently recognizes that any cumulative changes less than 100% of the substantial deviation criteria are not a substantial deviation and changes 100% or greater than the maximum thresholds for increases in land use are automatically a substantial deviation. The Department proposes to modify Paragraph 380.06(19)(b) so that changes 100% or greater than the maximum thresholds for increases in land use are presumed to create a substantial deviation. This would allow for changes greater than the substantial deviation criteria when the change can be supported by an analysis showing that it would not result in new regional impacts.

For modifications to a DRI that would result in increased trips from an approved development, allow for a pay and go alternative when the project was originally mitigated through a proportionate share requirement. Rather than requiring a complete reanalysis of traffic, require only a trip generation analysis for changes that do not involve more than a 10% increase in total trip generation. For such projects, the developer would have the option to pay for the proportionate increase in trips without requiring further analysis. For example, if the original DRI resulted in 10,000 total peak hour trips and the developer proposed changes that would result in a 10% increase in trip generation at the end of a phase or build out, then the developer would be required to increase the original payment for that phase or build out by 10%. 

DRI Thresholds/Exemptions/Impacts

Current Situation

The statute determines if DRI review is required based on size thresholds or other characteristics (parking, beds, students, etc.) for various land uses. However, there are some problems with the existing thresholds, including: 
· Certain new emerging uses are not adequately addressed, such as biotech development, call centers, networking centers, and other service uses that are not traditional services, but also not office or industrial.  

· Requirements related to Regional Activity Centers (RACs) and Rural Areas of Critical Economic Concern (RACECs) provide higher thresholds for these areas as incentive for economic stimulus.  This policy approach conflicts with growth management objectives related to urban sprawl by encouraging large-scale development that exceeds need and prompts regional commuting. For example, thresholds for RACs are increased by 50% for projects that will draw a significant number of trips from an adjacent county. The program should instead incentivize mixed-use areas to reduce regional and inter-county commuting. Similarly, thresholds for RACECs are increased by 150%. Thus, retail threshold in a rural area is now one million square feet, while the threshold is only 400,000 square feet in metropolitan Dade County. The rural area, however, more likely has the greater need for agency assistance in evaluating impacts. Further, due to the characteristics of rural areas, a proposed development may require more mitigation due to existing infrastructure deficiencies and may lack other land use allocations needed -- such as land designated for development of affordable housing -- to ensure a balanced community.

· Requirements related to marinas and ports provide that marina development may be exempted from review if a boating facility siting plan has been adopted into the local government comprehensive plan. However, the exemption criteria are not consistent with compliance requirements in Chapter 163 and Rule 9J-5 for plan amendments. Existing marina siting provisions in Rule 9J-5 only encourage countywide marina siting and do not establish adequate guidelines for manatee protection.  

The DRI exemptions for Port Facilities are unclear on the type of Port development that is exempt.  It is also difficult to administer when DRI review is required for one part of a larger project but certain parts of the project are still exempt from review.  Transportation facilities and “projects” as defined by section 311.07(3)(b) and intermodal transportation facilities as defined by section 311.09(3) are exempt from DRI review. Section 311.07(3)(b) defines transportation facilities and projects to include traditional port development activities including water dependent structures (wharves, piers, jetties, etc.), dredging, storage, cruise terminals, automated people mover systems and security facilities.  However, this section also references broad statutory definitions that arguably exempt any form of economic development activity, public or private, occurring at a port.  

Summary of Proposed Changes

· Add or clarify thresholds for new types of large-scale developments. As an economic priority for the state, biotech should be afforded relatively high thresholds such as one to two million square feet. This would potentially allow start-up sites as an incubator, but require a significant cluster to undergo review. Clarify that call centers should be defined as office, but recognize that network centers are low impact and should not be subject to DRI review. Self-storage should be exempt, unless retail or other services are allowed.  

· Redefine hospitals to expressly exclude doctor’s space that is not considered an integral part of the functions and services of the hospital. Define clinics as medical office, unless a function of the hospital. Modify the schools threshold to include research or teaching functions associated with a hospital. Where the research and teaching facilities associated with a hospital are not part of a university’s academic functions, then the services threshold should be amended to address the square footage impacts.

· Adopt a bed threshold for ACLFs equal to twice the applicable residential threshold. Where the ACLF provides full kitchen facilities, the threshold should remain the same as the applicable residential threshold. Those would be considered as residential based on the assumption that the occupant is physically capable of driving. Exempt nursing homes from DRI review because of limited impact and great need.

· Identify timeshare facilities as residential if the length of stay is for one week or longer, and as hotel for any stay under one week.

· Redefine industrial thresholds.  Base the industrial threshold on a two million square footage threshold, rather than acreage. The existing 320-acre threshold converts to two to five million square feet at 0.15 to 0.4 floor area ratio, respectively. Some local governments, however, allow intensities as high as 0.8 floor area ratio that would convert to 11 million square feet. Therefore it follows that acreage is not an effective indicator for how much development may occur on a site, and standards thresholds should instead be based on square footage so that impacts can be accurately evaluated.

· Reconsider thresholds for Regional Activity Centers (RAC) and Rural Area of Critical Economic Concern (RACEC). Eliminate RAC designations because they encourage commuting and are not location-based.  Replace RACs with stronger incentives for downtowns and surrounding infill areas. At a minimum, exempt residential development within the CBD and surrounding areas as a means to encourage downtown redevelopment. The existing RACEC threshold of 150% above applicable thresholds allows industrial development up to 800 acres, which could convert to as much as 26 million square feet at 0.8 FAR, and allow up to one million square feet of retail. Yet, rural communities lack the staffing expertise to review such projects and generally lack the other prerequisite conditions (infrastructure, qualified labor, housing sites) to support such growth. Therefore, substantially reduce RACEC thresholds (100%), but other incentives, such as proportionate share and expedited permitting, could be required within RACEC. Limit RACEC thresholds to multi-use DRIs located within an existing rural town, planned new town or at key interchanges along the SIS.  Authorize REACs only when the local government has adopted a comprehensive planning strategy to control urban sprawl effects. 

· Marinas.  Modify Rule 9J-5 to incorporate improved siting standards based on the MPP criteria used by FWC.  Modify Rule 9J-5 to incorporate compatible guidelines to implement the exemption so that the exemption criteria are incorporated as compliance standards.  Modify Section 380.0651(24)(h), to exempt marinas within local governments that have adopted these standards as part of the local governments comprehensive plan.

· Modify s. 380.06(24)(h) to exempt any development at a deepwater port that is consistent with the comprehensive plan. Modify s. 380.06(24)(h) to exempt any development either landward or waterward at a deepwater port that is consistent with the port master plan adopted in the comprehensive plan.  This change would clarify the intent that already seems present in the statutory citations.  This change would recognize the economic importance of deepwater ports and would involve limited impacts, given the limited number of ports and that other uses at the port are ancillary or complementary and used by primarily by visitors to the port.   
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